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PREFACE 

The following pages probably need no formal Preface. 
Written to form one of a series of books intended more 
for laymen than lawyers, the endeavour has been to state 
the law in language which is not technical, but at the 
same time precise, and which may be comprehended by 
all. The new Rates and Charges Provisional Orders, 
wjien they come into operation, will effect many altera- 
tions as regards rates, terminals, and other matters, and it 
has been thought that the best way of dealing with them 
was to introduce in an Appendix the chief provisions of 
one of the Orders in extenso. Orders relating to other 
companies besides the North- Western have been perused, 
and the principal points in which they vary from the one 
which first became law are noticed. It has, however, 
been found impossible to examine and compare the whole 
of those already confirmed by Parliament. Most of those 
relating to Ireland do not appear even to have passed. 

The author desires to express his best thanks to the 
learned Stipendiary Magistrate of Liverpool (Mr. W. J. 
Stewart) for much assistance afforded to him, more 
especially in the preparation of the Introduction. 



F. M. P. 



2 Harrington Street, Liverpool, 
Ut October 1892. 
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INTRODUCTION 



The origin of the vast system of railways, which pervades 
the whole of the United Kingdom, is to be sought in a 
very humble but simple expedient, adopted in the earlier 
years of the seventeenth century. At that period the con- 
dition of the roads was so bad as to render them all but 
useless for the conveyance, at a reasonable cost, of such 
goods as could only be carried in waggons. Consequently, 
when it was necessary to provide for the regular and con- 
tinuous conveyance of large quantities of these goods, 
resort was had to one or other of the great river systems 
which provided the readiest and cheapest means of 
transport. But before the goods could be loaded on barges, 
which plied on the rivers, they had frequently to be 
brought some distance overland. This was especially the 
case with minerals, and there seems no doubt that it was 
in connection with their transport that the advantage of 
a more or less permanent way was first perceived. Con- 
tinuous traffic between mine and river, carried on b}' 
means of vehicles with the same gauge of wheels, pro- 
duced worn tracks or ruts; and the need for keeping 
these parallel lines of ruts in repair probably suggested 
the method which developed into our modern system of 
railways. Lines of smooth stones or baulks of timber, 
laid along the old tracks, provided the readiest means of 
overcoming the difficulties occasioned by the ever- deepen- 
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ing ruts, and the additional ease with which wheeled 
traffic could be conducted along a road so laid down, 
doubtless led to what was at first only a system of repair 
being adopted as a system of making a road. When such 
roads crossed lands belonging to other owners, a rent was 
paid for the " way-leave " ; where they crossed a public 
road, the necessary licence was obtained from the road 
authorities. With the introduction and promotion of 
systems of canals in the middle of the* eighteenth 
century, additional inducements were aflPorded for the 
development of this species of road, and, accordingly, we 
find that the canal companies themselves, as early as 
1776, were authorised by statute to make railways in 
connection with their systems of water transport, for the 
purpose of providing more ready access to their wharves 
for the produce of the various mines or manufactories in 
the neighbourhood of the new waterways. It is not 
known when iron took the place of wood in these rail- 
ways, but there is some reason to believe that it was first 
used in this connection by the Coalbrookdale Iron Com- 
pany, about the year 1767. Be this as it may, it was 
soon found that such ironways offered many advantages, 
and the growth of the canal system was marked by an 
equal growth of railways. In time the broad level 
surface was abandoned, and a system of grooved or 
flanged lines was adopted, and this, in its turn, gave way 
to an improvement, adopted by Jessop in 1789, which 
was the first great step in the development of the railway 
in its present form. This improvement was the sub- 
stitution of the flange on the wheel of the waggon for the 
flange on the rail. By this invention the adoption of a 
narrower rail became possible, the evils which resulted 
from the blocking of the grooved and flanged lines by 
stones and other obstructions were avoided, the cost of 
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construction was diminished, friction was lessened, and, 
though, various improvements have since taken place in 
the form and material of the rail, and in the method bf 
laying it, none of them can compare in originality or 
importance with the advantages secured by the intro- 
duction of the flanged wheel. The first appearance of 
railways in Parliament was, therefore, as adjuncts and 
feeders to the canal systems. But the obvious advantages 
of the new roads soon led to their adoption as an in- 
dependent means of transit. In 1801 an Act was passed 
for the formation of a railway from Wandsworth to 
Croydon, for " conveying coals, com, and all goods and 
merchandise to and from the metropolis." In the follow- 
ing years several similar Acts were passed for the 
construction of such railways in other localities. In 
all these cases haulage by horses was alone contemplated. 
The railways were open to the use of all persons. The 
companies themselves provided no rolling stock, — those 
who wished to take advantage of the lines constructing 
their own carriages, — and the companies were empowered 
to take tolls for the use of the line, the maximum amount 
of the toll being fixed by the Act of Parliament. 

Hitherto no attempt had been made to provide for the 
carriage of passengers, but in 1819, Thomas Gray, a 
Nottingham mechanic, conceived the idea of a general 
extension of railways throughout the United Kingdom, 
for the purpose of conveying both passengers and goods, 
and forming connections between the chief provincial 
towns and the metropolis. He was aware that experi- 
ments had already been made by Trevithick and 
Stephenson with a view to applying steam for the 
purpose of locomotion, and he contemplated in his pro- 
posals the adoption of steam-engines as a means of 
haulage. He, however, failed to secure public approval 
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of his scheme, though he lived to see his prescience 
vindicated by the rapid development of the railway- 
system of communication, which followed on the success- 
ful inventions of George Stephenson. 

In 1821 an Act, similar in character to the Croydon 
Act, was passed for the construction of the Stockton and 
Darlington Eailway. It was at first worked by horses ; 
but before two years had passed Stephenson had so 
improved the locomotive, which he had first brought into 
use in 1814, that the railway company again appeared 
before Parliament, seeking fresh powers for the use of 
steam-engines. These they obtained, and in 1825 a train 
of thirty-four vehicles, with a gross load of about 90 tons, 
travelled over the line, drawn by a steam-engine driven 
by Stephenson, while a signalman on horseback went on 
in advance to warn the public of its approach. Passen- 
gers were first conveyed in October 1825, when they 
were carried between Stockton and Darlington for Is., at 
an average rate of from 10 to 12 miles an hour. Goods 
and merchandise were carried for a rate as low as one-fifth 
of a penny per ton per mile, and minerals for l|d. per 
ton per mile. In 1824 the Liverpool and Manchester 
bill was rejected by Parliament ; but a second application 
in 1826 was crowned with success. The London and 
Birmingham Kail way followed in 1838, on which an 
average speed of over 20 miles an hour was attained, 
and most of the great English railway companies were 
started within the four following years. In 1854 the 
total mileage of railways open for traffic was rather over 
8050 miles, which, per mile, had cost on an average about 
£37,000. The total mileage at the end of 1890 was 
20,073 miles, costing an average, per mile, of nearly 
£44,750. An average figure, however, applicable to the 
whole of Great Britain and Ireland, is hardly a fair test 
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for the purpose of estimating the cost in the several 
countries, for, according to figures published for the year 
1883, the cost per mile of railway in England was more 
than £15,000 greater than that in. Scotland ; while the 
cost for Scotland was about the same amount above that 
for Ireland. The gross receipts have mounted from 
£2392 per mile in 1853 to £3813 per mile in 1890. In 
the latter year the total capital paid up amounted to 
nearly 89 7 J millions ; the number of passengers carried 
was, to take round figures, 81 7| millions; 303 million tons 
of goods, merchandise, and minerals were conveyed ; and 
the total net traffic receipts were £33,360,000, to earn 
which 313^ million miles were travelled by train, and 54 
per cent, of the gross receipts were expended. Of the re- 
ceipts from both passengers and goods, England earned 
nearly five-sixths of the total amount, while Scotland 
earned about one -ninth. It is curious to note that, whereas 
railways were originally only intended for the carriage of 
goods, it was found, soon after they came into general use, 
that the largest portion of their revenue was derived from 
passenger fares. The London and Birmingham Kailway 
Company, in the first five months of their existence, took 
£130,000 from passengers and only £2225 from goods. 
At the present day, however, about three-fifths of the 
traffic receipts are derived from the carriage of goods. 
The total receipts have, since 1857, permitted an average 
dividend of rather over 4 J per cent, to be paid on all the 
ordinary capital invested in railway undertakings. In 
speed, as in mileage and receipts, there has also of late 
years been a great increase. Forty-five miles an hour is 
a fair average for fast or express trains. In 1890 the 
greatest speed was attained by the Great Northern 
Railway Company, whose fastest train travelled 55J 
miles an hour ; the London and North-Western Railway 
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Company and the Great Western Railway Company 
coming next, each with a train that travelled 53 J miles 
in the hour. For speed and long distance combined, the 
Great Northern Railway Company also came first, with a 
train covering the 105 J miles between Grantham and 
King's Cross in an hour and fifty-seven minutes, or an 
average rate per hour of 54 miles. 

It is outside the object of this work to enumerate the 
various lines which have from time to time been sanc- 
tioned by Parliament. They were one and all promoted 
by private persons or companies, and constructed under 
the special powers conferred upon them by private Acts. 
There is nothing in the nature of railways which prevents 
their construction or management independently of an 
Act of Parliament. It is possible, in theory, to conceive 
of the formation of a railway by the voluntary agreement 
of all persons and bodies whose property or interests 
might be affected by its construction and working. But 
in practice it has been found impossible to secure such 
unanimous agreement, and hence arose the necessity for 
a resort to Parliament to obtain those compulsory powers, 
by which alone the opposition of landowners, local 
authorities, and others could be overcome. As has been 
the case with other industrial undertakings, so with rail- 
ways in the United Kingdom, the State has been content 
to leave their promotion, construction, and management 
to private enterprise, subject to such regulations as Parlia- 
ment has, from time to time, thought fit to prescribe. 
There is little reason to doubt that this course has 
proved a wise one, and though individuals may have 
sufi^red, the public, as a whole, have certainly been 
gainers by the comparatively unrestricted competition. 
In the early days of railway developinent no proposal 
was ever seriously entertained for conferring upon the 
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State the sole right of constructing railways, and though 
it is true that in 1844: an Act was passed enabling the 
State to purchase lines authorised in and after that year, 
the power was not available in any case until twenty-one 
years after the passing of the special Act ; and when the 
first opportunity for exercising it arrived, in 1865, a Royal 
Commission reported against the expediency of such a 
purchase. The purchase of the telegraphs by the State 
is, no doubt, a precedent for the acquisition of railways 
by the Government, but the advantages of that purchase 
are not considered as beyond dispute ; and when it is 
remembered that the paid-up capital of the railways of 
the United Kingdom is not far short of £900,000,000, it 
seems improbable that the State will ever consent to more 
than double the National Debt, in order to carry on, as 
a Government department, a system which in private 
hands is administered efficiently, and to the advantage of 
the community. A comparison, too, of the efficiency of 
foreign railways, where they are under State control, with 
those of our own country, certainly tells in favour of the 
latter ; and the recent troubles in parts of Australia with 
regard to the management of railways, which were under 
the control of the State, do not point to such a system 
being by any means a perfect one. It must further be 
remembered that the Government in England have 
already very considerable powers of control over the 
railways, and it is probable that this combination of 
public control and private enterprise confers most of the 
advantages of a system of State railways without any of 
its obvious drawbacks. A consideration of the various 
Acts of Parliament will show how wide these powers of 
control are. 

In 1830 the Carriers Act, the provisions of which are 
hereafter noticed, was passed, but railways are not men- 
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tioned in it by name. In 1832 a passenger duty was 
levied on railway companies. In 1838 an Act was 
passed to oblige all railway companies to convey the 
mails. In 1840 powers were conferred upon the Board 
of Trade for the purpose of ensuring the safety of pas- 
sengers. The Board had power to appoint inspectors of 
railways, to postpone the opening of passenger railways, to 
disallow bye-laws, to take proceedings against companies 
for breaches of the law, and to require from the com- 
panies returns of accidents and of traffic, and tables of 
tolls. These powers were further extended by an Act 
passed in 1842 ; and in the same year the passenger duty 
was fixed at 5 per cent, on the gross receipts from pas- 
senger traffic. In 1844 the Act was passed, which has 
already been mentioned, granting to the Government the 
option of purchasing railways on certain terms. This Act 
also empowered the Government to revise tolls, and 
further enacted that the companies should afford facilities 
for the carriage of the mails and the conveyance of troops, 
and that they should run one train a day at fares not 
exceeding one penny per mile, at a speed not less than 
twelve miles an hour, having carriages protected from the 
weather, and, if required, stopping at every station on the 
line. 

The year 1845 marks a very important era in the 
history of railway legislation and enterprise. In the first 
twenty-five years of this century the construction of some 
twenty-five new railways had been sanctioned. In the 
following ten years, between sixty and seventy fresh 
undertakings were authorised. In 1838, 490 miles of 
railway were open for traffic in England and Wales, and 
about 50 in Scotland. By 1843 Parliament had author- 
ised 2390 miles of railways, of which 2036 had been 
opened, and, out of £82,800,000 of authorised capital, 
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£66,000,000 had been raised. The new enterprise had, 
moreover, in many instances proved to be a financial 
success, and in 1844 some of the leading lines were 
enabled to pay dividends of from 10 to 15 per cent. 

This success attracted the public, excited competition, 
and encouraged the promotion of new schemes, with the 
result that, in 1844, no less than fifty new lines, some 
800 miles in all, with a capital of twenty and a half 
million pounds, were sanctioned. Then ensued what 
has been well termed the railway mania of 1845-47. 
The magnitude of this mad speculation may be judged 
from the fact that, in those three years. Parliament 
sanctioned no fewer than 680 new railways, 8592 miles 
in all, with a capital of £230,009,000. By the end 
of 1847 the construction of nearly 12,000 miles of 
railway had been authorised ; and when we find that the 
present mileage of railways in the United Kingdom is 
only slightly over 20,000, it is not astonishing to find 
that many of those projected railway schemes fell through, 
or collapsed with disastrous effects to their promoters. 

Meanwhile this extraordinary development of the rail- 
way system, imposing as it did enormous labours upon 
Parliamentary Committees, forced on some most important 
legislation of a general character. With the exception of 
requiring compliance with the Standing Orders, which 
were certain general rules and regulations required to be 
complied with before a bill was introduced, Parliament 
had not, at first, taken any special measures for procuring 
uniformity in railway legislation. The various bills were 
dealt with by diflferent Committees, and the provisions 
inserted in them depended, in some measure, upon the 
views of these fluctuating bodies. Certain groups of 
clauses, having reference especially to the constitution of 
the company, to the powers authorising them to take 
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lauds, and to the construction of the railway, were in- 
serted in every railway Act ; but, for the reason above 
given, the character of these clauses might differ in 
individual cases. Besides want of uniformity, this system 
of legislation also suffered from the necessity of inserting 
in each bill a large number of clauses of a general 
character, by which the expense of procuring the bill 
was largely increased, and unnecessary facilities given to 
opponents for contesting the various provisions. To 
obviate these disadvantages three Acts were passed in 
1845, known as the Companies Clauses Consolidation 
Act, the Lands Clauses Consolidation Act, and the Rail- 
ways Clauses Consolidation Act, which came into opera- 
tion simultaneously. , The first two Acts applied to all 
undertakings of a public nature, which, of course, included 
railways, and the third to railways exclusively. The 
sections of these Acts were ordered (unless expressly 
excepted or varied) to be incorporated with the pro- 
visions of any future railway special Act ; so that within 
twenty- years after the first railway was opened for the 
carriage of passengers. Parliament elaborated three com- 
prehensive codes, which have been substantially incor- 
porated in all subsequent railway Acts, and, with but few 
alterations, remain the law to the present day. 

We may pause for a moment to note the effect which 
the remarkable development of the railway system had 
upon the two other important modes of locomotion — by 
road and canal. Very large sums of money had been 
expended upon the construction of turnpike roads, and 
the large sums annually required for their repair and 
maintenance were provided by the tolls which the trustees 
were authorised to levy. In the same way large sums of 
money had been invested in the various canal systems, 
with most successful financial results to the investors. In 
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some cases the original value of the shares had increased 
as much as 800 to 1200 per cent., paying dividends of 
60 to 70 per cent. To both these modes of locomotion 
the competition of the railways produced disastrous effects. 
The turnpike tolls on the road from Swindon to Christian 
Malford, in Wiltshire, which had been let for £1992 in 
1841, only produced £654 in the following year. In 
some instances the trustees failed to receive any offer for 
the toUs, and were forced to collect them themselves. 
Similar misfortunes overtook the canals. On the opening 
of the Manchester and Leeds Railway the shares in the 
Rochdale Canal fell in two years from £150 to £40, and 
those of the Calder and Hebble Navigation from 500 
guineas to £180. With their interests thus imperilled, 
the canal companies left no stone unturned in opposing 
in Parliament all proposed railways which threatened to 
compete with them. To meet this opposition, which 
might prove fatal, the promoters of railways adopted the 
policy of buying up the canals, and from 1845 onwards 
the railway companies succeeded in bringing under their 
control, and working in their own interests, many im- 
portant systems of inland navigation. In 1846 no less 
than 774 miles of canal were transferred to railway com- 
panies, and in 1882, 1436 miles of canal and navigations 
in the United Kingdom were owned or controlled by- 
railways, out of a total mileage of 3029. This policy has 
not been altogether to the public interest. In some cases, 
no doubt, competition between canal and railway could 
only have ended in the ruin of the former, but in other 
cases, as later experience has shown, successful compe- 
tition would not have been impossible, while the railways 
have too frequently starved the canals, or at best worked 
them as subsidiary rather than alternative means of 
transit. A remedy for this has at length been provided 
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by tlie Kail way and Canal Traffic Act of 1888, for any 
interested person may now make a complaint to the Rail- 
way Commission ; and should he satisfy them that the 
rates and tolls levied on the canal are such as are calcu- 
lated to divert the traffic from the canal to the railway, 
the Commissioners may order the rates and tolls to be 
altered and amended in such a way as appears to them 
just and reasonable. 

In 1846 there was important legislation upon the 
question of an uniform gauge for railways. The " battle 
of the gauges," as it was termed, was fiercely f ought, and 
excited great attention at the time. The gauge of the 
railway, or the width between the rails, was one of those 
details which in the earlier stages of legislation Parlia- 
ment had left to the discretion of promoters and their 
engineers. The latter practically adopted the width 
between the rails which they found already in use on 
the early colliery tramways, which, no doubt, was regu- 
lated by the gauge of the carts and waggons which ran 
upon them. This probably accounts for the selection of 
so curious a width as 4 feet 8 J inches, which became the 
recognised gauge for the great majority of railways in 
Great Britain. In 1833, however, Brunei, the engineer 
of the Great Western Railway Company, proposed the 
adoption of a seven foot gauge, and the change was 
approved by the company. Parliament, however, had 
already commenced a practice of inserting provisions as 
to width of gauge in railway bills, and had adopted the 
4 feet 8 J inches gauge as the normal one. But the 
Great Western Company were successful in urging the 
omission of such a provision in their bill of 1835, and 
Parliament left them free to select any width of gauge 
they might deem suitable. It had from the first been 
foreseen that difficulties must arise if, in the course of rail- 
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way development, inter-communication between railways 
having a different gauge became necessary. But Brunei, 
perhaps trusting that what he deemed the superior 
advantages of his broad gauge would lead to its general 
adoption, refused to admit the possibility of such diffi- 
culties arising. He was soon undeceived. In 1844 the 
narrow gauge and the broad gauge met at Gloucester, 
with the result that all traffic passing through Gloucester, 
on the way between Bristol and Birmingham, was im- 
peded at Gloucester by the break of gauge. The great 
inconveniences so caused attracted public attention, and 
in 1845 the Board of Trade, in their report to Parlia- 
ment upon the railway bills of the session, dealt with 
the question of gauge, and, pointing out that 2000 
miles of narrow gauge had already been sanctioned against 
300 miles of broad gauge, reported strongly in 
favour of the former. Then began the conflict, which 
resulted, in an Act of 1846, in a compromise, by the 
adoption of a uniform gauge of 4 feet 8J inches in Great 
Britain, and 5 feet 3 inches in Ireland,^ with certain 
exceptions, the chief of which was the Great Western 
main line from Paddington to Penzance. The importance 
of the exceptions, however, may be gathered from the 
fact that by 1867 the length of broad gauge lines had 
increased to 1450 miles, but since "then the increase of 
points of communication between the different systems, 
and the undoubted obstacles presented by the break of 
gauge, gradually determined the issue in favour of the 
narrow gauge, and, out of the 1450 miles of broad gauge 
mentioned above, nearly 400 miles consisted of a mixed 
gauge. The change thus indicated has been proceeding 

1 The advocates of the broad gauge in Ireland wished for a six foot 
guage, and 5 feet 3 inches came to be fixed as a compromise between 
that and the 4 feet SJ inches. • 
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strongly urged in Parliament by the promoters of these 
schemes, naturally threw into bolder relief the disadvan- 
tages to the public produced by want of unity of action 
in facilitating through traffic, and it was determined to 
provide a remedy for this state of things, independently 
of amalgamation schemes. This remedy was provided in 
the Railway and Canal Traffic Act of 1854, which laid 
upon railway companies the duties of affording all reason- 
able facilities for the conveyance of traffic ; of avoiding 
all undue or unreasonable preference in favour of any 
particular person or class of traffic; and of facilitating 
through traffic between systems, whether they were 
physically continuous, or whether their respective stations, 
termini, and wharves were merely contiguous. The 
jurisdiction of the Courts named in the Act was not, 
however, much resorted to for the enforcement of these 
provisions, and eventually, in 1873, was replaced by that 
of the Railway Commissioners. 

One development of railway enterprise has been 
omitted which first received a sanction in 1848, namely, 
the owning and working of steam vessels in connection 
with a line of railway. These powers, originally granted 
for the purpose of bridging a gap in a continuous line 
of communication, as, for instance, across the Humber 
at Hull, were afterwards extended, so as to permit the 
establishment of such lines of steamboat communication 
as those between Holyhead and Dublin, and between the 
southern ports of England and those of Holland, Belgium, 
France, and the Channel Islands. In connection with 
these powers, railway companies have been authorised 
to construct or acquire piers, docks, and harbours, as 
ancillary to their main undertakings. The wisdom of 
such a policy has often been questioned, and more 
recently the Legislature has refused to grant similar 
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powers, except for a definite number of years, on the 
ground that the matters are of so much importance to the 
public that a reconsideration of them is required from 
time to time. 

Just as the railway legislation in the years preceding 
1845 led to the passing of the Railways Clauses Con- 
solidation Act of that year, so the legislation of the 
succeeding years provided material for a similar Act, — 
the Railways Clauses Consolidation Act, 1863, — in which 
were consolidated certain provisions which had come to 
be introduced in railway Acts, but were not comprised in 
the Act of 1845. The later Act provided, among other 
things, for the safety of the public in the case of level- 
crossings; it also imposed on the Board of Trade the 
duty of protecting navigation, where tidal waters were 
affected by railway works, and of sanctioning working 
agreements between different companies. It extended 
the provisions of the Railway and Canal Traffic Act of 
1854 to the steam vessels owned by a railway company, 
and dealt with various matters connected with the amalga- 
mation of undertakings. The Companies Clauses Act, 
1863, also consolidated a number of provisions, more 
especially with reference to preference and debenture 
stock, which, since the similar Act of 1845, were usually 
inserted in the special Acts. 

For more than thirty years private railway legislation 
had occupied a large share of the attention of Parliament. 
Both by Standing Orders and by general Acts the lines 
of its development had been laid down, and greater uni- 
formity was the result. But railway companies were 
still obliged to apply to Parliament whenever they 
desired any extension or alteration of their powers, 
although the object of such extension or alteration might 
merely be for the more effectual carrying out of their 
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contract with Parliament. The expense of such applica- 
tions was considerable, and the time and trouble expended 
by the Committees to which they were referred formed 
an appreciable burden upon their members, while the 
advantages of such an examination of each individual 
Bill seemed incommensurate with the cost and labour so 
expended. Accordingly, in 1864, Parliament decided to 
delegate certain of its powers to the Board of Trade, and 
to substitute, in certain cases, a certificate of that body 
for a special Act. Two Acts were passed, entitled the 
Railway Companies Powers Act and the Railways Con- 
struction Facilities Act, for enabling railway companies 
to obtain further powers, and to secure facilities for con- 
struction, on complying with the conditions of the general 
Acts, without being obliged to procure in each case a 
special Act. 

The next statute which should be noticed is the Rail- 
way Companies Securities Act, 1866, the need for which 
arose under the following circumstances : — 

The capital of a railway company was always specified 
in its special Act, by which also powers of borrowing 
were conferred upon it, generally restricted to an amount 
not exceeding one-third of the share capital. The amount 
of capital named in the Act was based upon the estimated 
cost of construction and equipment ; but as it often 
happened that the estimates were exceeded, it became 
necessary either to apply again to Parliament, or to find 
elsewhere means for supplying the deficiency of capital, 
after the borrowing powers were exhausted. ^ In the 
earlier days the plan adopted was to issue " loan notes." 
These were documents, passing from hand to hand like 
negotiable instruments, purporting to secure the repay- 

1 Attempts were from time to time made to provide against this by- 
asking for capital powers greatly in excess of the proposed outlay. 
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ment at certain dates of money borrowed by a company. 
This was an obvious evasion of the Act of Parliament, 
and was in fact ult7'a vires. Consequently the company 
which had issued the loan notes was not legally liable 
upon them, though in practice the obligations thus under- 
taken were as a rule faithfully observed. But the issue 
of loan notes was clearly a breach of the parliamentary 
contract, and the Act of 1844 (7 & 8 Vict., c. 85), to 
which reference has before been made, while confirming 
the existing loan notes, prohibited their future issue under 
severe penalties. But legal ingenuity was successful in 
evading this new restriction. The Act of 1844 had only 
forbidden the borrowing of money, and it was still open 
to a railway company to get work done on credit. To 
facilitate this object a bond — known as the "Lloyd bond," 
from the name of the counsel who drafted it — was given, 
not for cash advanced, but for work done on behalf of, 
and for services rendered, and goods supplied to the 
company. As the Courts upheld the validity of these 
bonds they proved effectual for their purpose, and were 
largely resorted to. But, though their issue was not 
ultra vireSj it was certainly outside the intention of 
Parliament, who, by fixing the capital of the company, 
and defining the borrowing powers, had done what was 
possible to limit the expenditure of the company. By 
the issue of these bonds that limit was evaded, and as 
they were sometimes issued without the knowledge of the 
debenture holders, and even without the previous approval 
of the shareholders, it was obvious that an amount of 
uncertainty as to the financial position of the company 
was produced, entirely defeating the intention of the 
Legislature, as evidenced by the definite limits introduced 
into the special Act. To remedy this state of things the 
Railway Companies Securities Act, 1866, was passed, 



20 LAW OF RAILWAYS 

which enacted that every railway company should 
register half-yearly with the Eegistrar of Joint-Stock 
Companies full particulars of their loan capital, and that 
every mortgage deed, bond, or debenture should contain 
a declaration, signed by two directors, that the amount 
borrowed was not in excess of the borrowing powers of 
the company. Persons making false declarations, with 
knowledge of their falseness, were punishable, on convic- 
tion, by fine or imprisonment. 

The disastrous speculations of 1845-47 had for a time 
imposed a wholesome check on railway development, but 
as time went on the warning of those unfortunate years 
was disregarded. The growing dividends of many rail- 
way companies once more attracted the attention of 
speculators, and a second " railway mania " broke out. 
The speculation this time was not confined to railways, 
and a vast number of other schemes were promoted in 
Parliament. The magnitude of these proposed under- 
takings may be gathered from the fact that in the sessions 
of 1865 and 1866, bills were introduced, by which it was 
proposed to raise capital to no less an amount than 
£300,000,000. This unhealthy speculation brought about 
the commercial crisis of 1866, when the Bank Charter Act 
was suspended, and the bank rate of discount remained 
for three months at 10 per cent. Once more Parliament 
had to intervene to protect railways from disaster. By 
the Eailway Companies Act, 1867, such railway com- 
panies as are unable to meet their engagements are 
enabled to file a scheme of arrangement of their affairs, 
which, on receiving the assent of their creditors, and the 
confirmation of the Court of Chancery, has the same 
effect, and is as binding, as if incorporated in an Act of 
Parliament. By this Act, too, the rolling stock of a 
railway company is protected from execution, a privilege 
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which was made perpetual in 1872. In addition to this 
general legislation, several railway companies sought and 
obtained from Parliament private Acts, to enable them 
to extricate* themselves from serious financial difficulties. 
Of these, the most noteworthy were the Acts obtained 
by the London, Chatham, and Dover Eailway Company, 
whose whole undertaking was at this time in the hands 
of receivers appointed by the Court. By an Arrangement 
Act, passed in 1867, a suspense period of ten years was 
provided, during which all proceedings against the com- 
pany and their property, with respect to existing debts, 
were to be stayed, while special powers were given to the 
Court of Chancery for the settlement of their affairs. 
But the affairs of the company were so involved that the 
process of extrication provided by the Act seemed likely 
to be interminable, while their financial position was such 
that if they were held strictly to their legal liabilities 
they must inevitably coUapse. In this emergency Parlia- 
ment passed in 1869 an Arbitration Act, by which the 
Marquis of Salisbury and Earl Cairns were appointed 
arbitrators, and their decision was to be final and without 
appeal, with full powers to provide a complete method for 
the settlement of the affairs of the company. This plan 
proved successful, and in 1870 and 1871 the arbitrators 
made their awards, upon the basis of which the company 
was enabled to carry on its undertaking. 

The Eegulation of Eailways Act, 1868, provides for 
the keeping of uniform accounts, in accordance with 
forms scheduled to the Act, including the preparation of 
half-yearly statements of account, a printed copy of which 
has to be furnished to the Board of Trade, and is issued 
to shareholders on demand. These provisions were one 
result of the Royal Commission of 1867, in whose report 
it was pointed out that, as each railway company was at 
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liberty to adopt any form for keeping their accounts, no 
adequate means were afforded by which to compare the 
financial affairs of different railways, while the alteration, 
from time to time, by a company of the form of their 
accounts, rendered it almost impossible for shareholders 
to gauge its financial progress, or to keep an adequate 
check on the governing body. 

This Act also required railway companies to publish 
their passenger fares, to provide smoking carriages, and 
means of communication between passengers and the 
servants of the company while on the journey. The Board 
of Trade were authorised to license the construction and 
working of light railways ; and companies were empowered 
to limit their liability as carriers by special contract, with 
reference to the carriage of goods by sea, provision being 
made for securing equality of treatment, where a railway 
company worked steam vessels, by forbidding them to 
make any reduction or advance in the fares charged, in 
consequence of the passenger having used or not used the 
company's railway or steam vessel. The provisions of the 
Eailway and Canal Traffic Act, 1854, were also extended 
to such steam vessels, and to the traffic carried thereby. 

In 1869 an Act was passed giving further facilities for 
the abandoment of railways and the dissolution of railway 
companies. 

In 1871, by the Regulation of Railways Act of that 
year, provisions were made for holding inquiries into the 
causes of accidents. The Board of Trade are empowered 
to appoint inspectors to examine any railway, or the 
works or plant connected with it, and to investigate the 
circumstances of any accident, and report thereon to the 
Board ; and, to enable the inquiry to be held, all railway 
companies are ordered to send notice to the Board of 
any accident in which personal injury has been inflicted. 



INTRODUCTION 23 

Statements of their capital, traffic, and working expendi- 
ture for the year are ordered to be forwarded by each 
railway company to the Board of Trade. Where a con- 
tract is made by a railway company to carry by sea, their 
liabihty is the same whether the goods or passengers are 
carried in a vessel of their own or not. 

In the same year, the Army Eegulation Act (34 <fe 35 
Vict., c. 86) empowered Her Majesty the Queen, by an 
Order in Council, to declare that an emergency has arisen 
which renders it expedient that the Government should 
have the control of any of the railroads, in which case 
the Secretary of State may by warrant authorise any 
person to take possession of such raUways, and work them 
for Her Majesty's service by means of the railway com- 
pany's servants so long as the emergency continues, 
compensation being paid for any injury which may be 
sustained through the exercise of the power. The 
National Defence Act, 1888, also provided that when- 
ever an order for the embodiment of the militia is in 
force. Her Majesty may similarly order that traffic for 
naval or military purposes shall have precedence on the 
railways over other traffic. 

In the Eegulation of Railways Act, 1873, further pre- 
cautions were taken against accident by requiring railway 
companies to make returns to the Board of Trade as to 
the number of cases in which any passenger line is 
crossed on the level, and in which the usual requirements 
of a Board of Trade railway inspector have or have not 
been complied with in respect to signal arrangements, and 
safety, and interlocking points ; also as to the portions 
of the lines worked on the block system. The returns 
for the year 1890 show that the proportion in which 
signals and point-levers have been interlocked is 95 per 
cent, in England, 87 per cent, in Scotland, and 65 per 
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cent, in Ireland, giving an average of 92*5 per cent, over 
the whole of the United Kingdom ; while on 15,507 miles, 
out of the 19,111 open for traffic, the block system had 
been adopted. 

In the same year was passed the important Eailway 
and Canal Traffic Act, which constituted the tribunal of 
the Railway Commissioners, and which, together with the 
Eailway and Canal Traffic Act, 1888, will be dealt with 
when considering the question of rates and charges. 

By the Explosives Act, 1875, railway companies were 
directed to frame bye-laws, to be sanctioned by the Board 
of Trade, regulating the conveyance of explosives. 

About this time public attention had been called to 
several serious railway accidents which had taken place, 
due, apparently, to the inefficiency of some of the brake 
systems in use. A Royal Commission was appointed to 
consider the matter, and made their report in 1877. 
They recommended that railway companies should be 
required by law to supply all trains with sufficient brake- 
power to enable them to stop within 500 yards under all 
circumstances. Parliament, however, did not see its way 
to adopt this recommendation, but contented itself with 
passing the Railway Returns (Continuous Brakes) Act, 
1878, which required the companies to furnish half-yearly 
returns to the Board of Trade with respect to the brake 
systems adopted by them for use on their passenger trains. 
At the end of 1890 it was estimated that 86 per cent, of 
the vehicles running in passenger trains had brakes fitted to 
them which complied with the Board of Trade regulations. 

By the Post Office Parcels Act, 1882, the companies, 
eighty-two in number, named in the schedule, having 
made arrangements with the Postmaster-General, were 
required to convey Post Office parcels for the payment 
fixed in the Act. 
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The Cheap Trains Act, 1883, exempted railway com- 
panies from the Government duty in respect of all 
passenger fares not exceeding one penny per mile ; the 
companies were no longer compelled to run a daily parlia- 
mentary train stopping at every station, but were required 
to provide sufficient accommodation at fares not exceeding 
one penny per mile, and proper and sufficient trains for 
workmen going to and from their work between 6 p.m. 
and 8 a.m. This last branch of traffic has very greatly 
increased of late years, and on some lines, notably that of 
the Great Eastern Railway Company, is of considerable 
importance. It is said the Metropolitan Railway Com- 
pany have undertaken to carry workmen 5 miles and 
back for 2d., 10 miles and back for 4^d., and 15 miles 
and back for 6d. Provision was also made in the same 
Act for the conveyance of the Queen's forces and the 
police at reduced rates. 

Section 12 of 47 & 48 Vict., c. 2 (1884), empowera the 
Inland Revenue to grant licences to railway companies to 
sell tobacco in their carriages. 

The Regulation of Railways Act, 1889, makes it com- 
pulsory on a railway company to adopt the block system, 
to provide for the interlocking of points and signals, and 
to use continuous brakes on passenger trains, provided 
the Board of Trade require them to do so ; and the com- 
pany are empowered to issue debenture stock for raising 
funds to comply with the provisions of the Order. That 
the cost of the adoption of the block system and con- 
tinuous brakes is very considerable, appears from a state- 
ment of the general manager of the Great Western 
Railway Company during the recent inquiry as to rates. 
By charging interest at 4 per cent, on the capital outlay, 
and including the cost of maintenance and the staff for 
working, the annual cost to his company amounted to 
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£122,928. Every railway company is, by the same Act, 
bound to make periodical returns to the Board of Trade, 
giving certain information as to the persons in the employ- 
ment of the company whose duty involves the safety of 
trains or passengers, and who are employed for more than 
such number of hours at a time as may be from time to 
time named by the Board of Trade. Since the publica- 
tion of the Report of the Commission to inquire into the 
number of hours worked by railway servants, it seems 
likely that the powers of the Board of Trade in this 
respect also will be extended, and that we may shortly 
look for an Act giving them authority to control the 
length of time to be spent by a railway company's 
servants on duty, so as to prevent the men being over- 
worked. 

During the years 1880 to 1885 were perpetrated what 
have been called " the Barton frauds." A large amount 
of railway stock, after the death of a testator, became 
vested in his executor and executrix, who were his son 
and widow. The son from time to time sold portions 
of this stock, forging the signature of the executrix to 
the transfer, and receiving the purchase money, which he 
applied to his own purposes. The fraud was eventually 
discovered, whereupon the executrix claimed to have the 
stock re-transferred into her name, which, as to some 
of the stock, it was (in 1888) decided must be done. 
The position of the purchasers from the son, who had 
paid their money, but were deprived of the stock, then 
attracted attention ; and, in order that such hardship 
might not occur in the future, the Forged Transfers Act, 
1891, was passed. This Act provided that where a com- 
pany have issued shares or stock transferable by an 
instrument in writing or by an entry in their books, 
they shall have power to make compensation, by a cash 
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payment out of their funds, for any losses arising from a 
transfer of any such shares or stock in pursuance of a 
forged transfer, and for that purpose they may borrow 
money on the security of their property, or provide a 
compensation fund by insurance, the formation of a 
reserve fund, or by fees on transfers, to be paid by the 
transferee, not exceeding Is. per £100 transferred. The 
Act, which applies to companies generally, is optional, 
and may be adopted by a company or not, as they think 
fit. 

Mention should here be made of the recent Acts which 
have been passed dealing with rates and charges. In 
1888 Parliament decided to fix a maximum scale of rates 
for each railway company, above which they were not to 
be entitled to charge. From 1889 to August 1891 the 
tribunal appointed to settle the scale were engaged in 
this arduous task. The scale applying to any particular 
railway company is embodied in an Act of Parliament 
relating to such company, which is a public general Act. 
Each Act appears to be drafted on the same lines, and 
most of the provisions are common to all, but there are 
occasional variations dealing with local peculiarities which 
require exceptional treatment. The subject is more fully 
considered in the chapter on Kates and Tolls. 

A perusal of the foregoing pages will show that the 
control exercised by the Government over railway com- 
panies is real and effective ; the particulars given may 
show that the policy of allowing the companies, subject 
to such State control, to manage their own afifairs, has 
been successful. 

This brings our review of the legislation affecting 
railways down to the present date. In it, as well as in 
the following pages, railways situate in England only are 
dealt with. The Scotch and Irish law on this subject, 
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however, differs but little from that of England. The 
common law, apart from statute, is very similar in the 
three countries, if not absolutely the same; while, as 
regards the Acts of Parliaments, the aim of the Legis- 
lature seems to have been to treat the United Kingdom 
in a uniform manner. Though Scotland has its own 
Companies, Lands, and Railways Clauses Consolidation 
Acts, which were passed in the same year as the English 
Acts, and also an Act, specially applicable to it, corre- 
sponding to the Railway Companies Act, 1867, the pro- 
visions of the Scotch Acts are, allowing for differences in 
procedure and a few other matters, similar to those in 
the English Acts. All the other Acts, of which mention 
is above made, apply, it is believed, to the whole of the 
United Kingdom. 



CHAPTER I 

THE APPLICATION FOR THE SPECIAL ACT 

An Act of Parliament is practically necessary for the 
construction of a railway. Consequently, the promotion 
of a bill for that purpose constitutes the first stage in the 
undertaking. A number of persons, interested in the 
projected railway, join together to effect this object, and 
are usually termed the promoters. The term " promoter " 
is not defined in any Act of Parliament, and the Courts 
have resolutely declined to supply the omission. "As 
used in connection with companies, * promoter' involves 
the idea of exertion for the purpose of getting up and 
starting a company (of what is called * floating it '), and 
also the idea of some duty towards the company, imposed 
by or arising from the position which the so-called pro- 
moter assumes towards it." ^ As the promotion of a bill 
is not a " business " within the meaning of the Companies 
Act, 1862, it is not necessary, nor is it usual, for the pro- 
moters to register their association under that Act. The 
promoters of a company are not partners. One promoter, 
as such, is not a general agent for the others, and his acts, 
though done in promotion of the common object, do not 
necessarily render his co-promoters liable. A person who 
desires to make one or more promoters liable for the acts 
of another of them, must prove that the latter had 

1 Per Cur. Emma Silver Mining Co. v. Lewisy 4 C.P.D., p. 407. 
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authority to bind his fellows ; but that authority may be 
express or implied, general or special, and the liability of 
the promoter proceeded against may result either from 
acts done with his authority, or from acts done without 
his authority, if subsequently ratified by him. The 
existence or non-existence of this liability is a question of 
fact, and depends upon the circumstances of the particular 
case. But if promoters pass resolutions that work should 
be done, or goods supplied, they are taken to authorise 
whataver may be done in pursuance of such resolutions, 
they are the persons naturally looked to, and prima facie 
liable to pay for what may be so done. While, on the 
one hand, the mere announcement that certain persons are 
acting together to promote a company is not of itself 
sufficient ground for assuming a general authority to have 
been conferred upon one or more of such persons to act 
as agents for the others, on the other hand, such public 
announcements go some way to show a general authority, 
so as to render it unnecessary to prove a special authority 
for the act in question. It follows from this that it is 
important that each promoter should make himself 
acquainted with what is being done by his co-promoters, 
and protect himself from personal liability by refusing to 
authorise beforehand or ratify, where previously un- 
authorised, acts entailing responsibilities which he is not 
prepared to undertake. He should be cautious, too, that 
his name is not put forward in such a way as to lead 
the person supplying the goods, or doing the work, to 
suppose, not unreasonably, that he will be responsible 
for the payment. 

The liability of promoters to each other is regulated by 
the law of guarantee, so that a promoter, who has been 
held liable to a third party for an act done in pursuance 
of the common object, with the authority, express or 
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implied, of his co-promoters, is entitled to contribution 
from such of them as have authorised the act. 

There is a third class of liabilities, which it is important 
that promoters should bear in mind They occupy a 
fiduciary position with respect to the company which they 
seek to form, and, occupying that position, they are bound 
to make a full and fair disclosure of everything material 
in relation to their dealings or transactions whilst acting 
in that fiduciary character. Secret arrangements and 
secret profits, which benefit the promoters at the expense 
of the company, are alike opposed to morality and law, 
and the Courts have never hesitated to compel promoters 
to forego or disgorge such gains. 

A railway bill may be introduced into either House of 
Parliament, but must, of course, obtain the approval of 
both Houses. Before it can be introduced the promoters 
must comply with certain preliminaries required by the 
Standing Orders of the House. The Standing Orders of 
the Lords differ but slightly from those of the Commons, 
the object of both Houses being to protect the rights of 
the public and of individuals, which are probably affected, 
and often very seriously, by the bill for which parlia- 
mentary sanction is sought. 

Let us suppose the case of a bill to be introduced into 
the Commons. A petition must be deposited in the 
Private Bill Office on or before the 21st December imme- 
diately preceding the application for the bill, and endorsed 
by one of the examiners, with a copy of the proposed bill 
annexed. The petition must be signed by the parties, or 
some of them, who seek to obtain the bill. In the House 
of Lords a petition is not, under the present Standing 
Orders, required in the case of railway bills, but, whether 
introduced in the Lords or the Commons, a printed copy 
of every such bill must be deposited in the office of the 
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Clerk of the Parliaments on or before the 17th of 
December. The requirements of the Standing Orders 
may be briefly summarised as follows : — 

Notice must be given by advertisement once in the 
London Gazette, and in the local papers once in each of 
two successive weeks, with an interval of at least six clear 
days between, in the preceding October or November 
(but the last of such notices must be not later than the 
27th of November), of the intention to make application 
for the bill, specifying the objects of the company, the 
powers for which it is intended to apply, and the time at 
which copies of the bill will be deposited in the Private 
Bill Office. The notice must, among other things, con- 
tain a description of all the termini, together with the 
names of parishes, townships, and places through which 
the railway is intended to be made, maintained, varied, 
extended, or enlarged, or in which any houses or lands 
intended to be taken are situate.^ The object of this 
Order is to provide that the attention of the public in the 
locality in which the works are proposed to be executed, 
shall be called to the fact that the bill is about to be 
introduced. 

On or before the 15th of December application in writ- 
ing must be made to the owners and occupiers, or reputed 
owners and occupiers, of all lands or houses intended to 
be taken, or which are within the limits of deviation 
shown on the plans, whether they assent to or dissent 
from the proposed undertaking. Thus every one whose 
property will be immediately affected by the proposed 
works has full notice thereof. 

1 Where the bill relates to lands or works situate iu more than one 
county, it is sufficient to publish in each county so much of the notice 
only as relates specifically thereto, with an intimation that the full 
notice has been published in the Gazette. 
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Further Orders provide for deposit with the Board of 
Trade, at the Private Bill Office, and with the clerks of 
the peace, parish clerks, and other local authorities, on or 
before the 30th November, of plans, books of reference, 
sections, and maps of the proposed railway, which are 
open for public inspection. 

Copies of the bill must also be deposited in the Private 
Bill Office on or before . the 21st December, where they 
are open for public inspection, and in the Offices of the 
Board of Trade, the Treasury, the General Post Office, 
and the Local Government Board, and, in special cases, 
in certain other public offices. 

On or before the 31st December estimates of the 
expense of the undertaking, declarations as to the amount 
of capital, the proposed number of shares, the number of 
shares subscribed for, and the amount of subscriptions 
paid up, together with a statement relating to houses 
inhabited by the labouring classes which are proposed to 
be interfered with, must also be deposited with the proper 
parliamentary officials. 

The plans, books of reference, and sections must all be 
prepared and completed in accordance with the provisions 
of Standing Orders dealing especially with them. 

In the case of a bill, authorising the construction of 
works by other than an existing railway company, who 
have paid dividends on their ordinary share capital, a 
deposit of not less than 5 per cent, of the estimated cost 
must* be made before the 15th January with the Pay- 
master-General as security for the completion of the 
works. 

But in the converse case the bill must, before the second 
reading, be submitted to the proprietors of the company 
at a meeting held specially for the purpose and duly 
advertised, and the approval of the proprietors, present 

3 
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in person or by proxy, holding at least three-fourths of 
the paid-up capital represented at the meeting, must be 
obtained. This is known as the Wharncliffe Order, and 
proof must be given to the examiner before the second 
reading that it has been complied with. 

The various documents having been deposited, parties 
interested may examine them, and may memorialise the 
examiners with reference to any non-compliance with the 
Standing Orders which they may discover. 

The examiners commence their inquiries on the 18th 
January, and, after investigating the proofs, and hearing 
opponents, certify whether the Standing Orders have, or 
have not, been complied with. In the latter case, the 
examiner's report is sent to the Select Committee on 
Standing Orders, who, in their turn, report to the House 
whether the non-compliance should or should not be 
waived, and, if waived, upon what terms. Should no 
dispensation be granted, the bill is lost for the session. 

Having passed this ordeal, the bill is entrusted to the 
parliamentary agent for the promoters, who arranges for 
its presentation to the House by a member. If the House 
order the bill to be brought in, it is laid on the table for 
first reading, and printed copies must be placed at the 
disposal of members. The bill is then read a second time, 
and, if passed, is referred to the General Committee on 
Kailway and Canal Bills. This Committee select four of 
their number to act as the Committee on the bill, to- 
gether, possibly, with other bills, with which it is grouped, 
and appoint a chairman of the Committee. No member 
who has a personal interest, or whose constituents are 
directly affected by the bill, can act on the Committee, 
and each member is bound by declaration never to vote 
on any question without having duly heard and attended 
to the evidence. 
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Any i)erson, or body of persons, may petition against 
the bill, provided he or they possess the necessary locus 
standi. The question as to the right of a petitioner to be 
heard in opposition is decided by the Court of Keferees, a 
special committee, consisting of the Chairman of Ways 
and Means, and not less than three other members ap- 
pointed by the Speaker. Usually, persons with whom 
the proposed undertaking will compete, shareholders 
whose interests are distinct from the general interests of 
the company, and are prejudicially affected, or who have 
dissented at the meeting called in pursuance of the 
Whamcliffe Order, companies over whose lines the bill 
will give running powers. Chambers of Commerce or 
Agriculture, and similar bodies representing a particular 
trade or business in the district affected by the bill, the 
County Council or Municipal Authority of any county or 
town so affected, and, of course, persons whose property is 
directly injured, are heard in opposition. 

Bills against which no petition in opposition has been 
presented (by being deposited in the Private Bill Office 
within ten clear days of the first reading) are — unless 
the Chairman of the Committee of Ways and Means has 
reported that they should not be so considered — to be 
treated as unopposed, and are then referred to the Chair- 
man of the Committee of Ways and Means and two other 
members not locally interested, or one such member and a 
referee, to see that the clauses always required in such 
bills are inserted, after which they generally pass without 
further difficulty. A petition against a bill must distinctly 
specify the grounds of opposition, to which the petitioners 
are confined, and must be signed in conformity with the 
Rules and Orders. 

These preliminary matters having been decided, the 
Committee proceeds with the consideration of the bill. 
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They first deal with the preamble. Counsel for the 
promoters opens the case for the bill with a statement of 
facts, and then proceeds to call evidence. Counsel for the 
petitioners against the bill cross-examine, and, at the 
conclusion of the case for the promoters, call their evidence, 
also subject to cross-examination. Counsel for the pro- 
moters is, in any case, entitled to reply by way of comment 
upon any cases which may have been cited, and may 
reply on the whole case if fresh facts are stated, or wit- 
nesses called, in opposition. The room is then cleared, and 
the Committee, after considering the evidence, announce 
their decision as to whether the preamble has, or has not, 
been proved. If they decide that it has been proved, they 
proceed to consider the clauses. Petitioners against the 
bill, who wish to retain their right to oppose the preamble 
in the other House, do not now, as formerly, by taking 
part in the discussion on clauses, lose their rights to do 
so. The bill is then considered clause by clause, objections 
are heard, amendments made, or new clauses added. It 
is the duty of the Committee to see that the proper 
clauses, required by the Standing Orders to be inserted in 
railway bills, are contained in the bill before them. 
These Orders relate to limitation of borrowing powers, 
preservation of competition by water, provisions as to 
level crossings, penalties to be imposed on non-completion 
of the railway within the time limited by the special Act, 
the fixing of tolls and charges, and other matters. 

There must, in particular, be inserted a clause providing 
that the railway to be authorised shall not be exempt from 
the provisions of any General Act relating to railways, 
either then in force, or which may thereafter be passed, or 
from any future revision or alteration, by Parliament, of 
the maximum fares and charges authorised by the proposed 
Act. 
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If the Committee report "Preamble not proved," or 
"Opposition unfounded," they may, in certain cases, 
award costs to the successful party. 

The bill is then reported to the House, and, unless re- 
committed, comes up for the third reading, after which it 
is sent to the Lords, where much the same process is 
repeated. Should it be then amended, it is returned to 
the Commons, and the amendments passed by the Com- 
mittee of the Lords are considered, and, if agreed to, it is 
ready for the Royal Assent. 

If, in the course of the bill through either House, any 
departure from the deposited plans, etc., is sanctioned, 
the alteration must be advertised, proper notices given, 
and new plans, etc., deposited with the authorities in all 
respects as if the alteration had been part of the original 
scheme; and if the alteration be in the powers applied 
for, or in the scheme itself, the bill being promoted by 
a company already incorporated, a meeting under the 
Wharncliffe Order is requisite to approve the alteration. 

The general effect of these various provisions is, on 
the one hand, to secure to those who have personal or 
local interests affected by the bill the fullest opportunity 
of protecting those interests, and, on the other hand, to 
secure to the public generally all those privileges and 
safeguards to which Parliament, as the representative of 
the public interests, considers them entitled. By these 
means a thorough examination of the bill, as affecting both 
public and private interests, is obtained. 

The process of obtaining a special Act is an expensive 
one, and the cost is very heavily increased if there is any 
determined opposition. The Committee, as we have seen, 
have power to deal with the costs. In the case of the 
report being "Preamble not proved," and further, unani- 
mously declaring that the opposing petitioners have been 
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unreasonably subjected to expense in defending their rights, 
the costs of the opposition fall upon the promoters ; but 
if the Committee report "Opposition unfounded,'' and 
unanimously declare that the opposition was vexatious, 
the costs of the promoters are borne by the opponents ; 
but no landowner who bond fide, at his own sole risk and 
charges, opposes a bill, which proposes to take any portion 
of his property for the purposes of the scheme, is liable 
to any costs other than his own, in respect of his opposition. 
This discretionary power tends, no doubt, to deter alike 
reckless promotion and unscrupulous opposition; but it is 
equally undoubted that where promoters and opponents 
are both acting bond fide, the costs are very heavy, and 
constitute a serious charge upon the new undertaking. 

A special railway Act to incorporate a new company, 
when obtained, usually contains the following provisions: — 

After a preamble, reciting the general objects of the Act, 
the Companies Clauses Acts, the Lands Clauses Act, and 
the Railways Clauses Act, or parts of them, and any other 
specified Acts which it is desired to add, are incorporated. 
Certain named persons, together with the existing sub- 
scribers to, and the subsequent proprietors of, the under- 
taking are incorporated into a company, with a common 
seal, with powers to make and maintain the railway, of 
which there follows a full description. The capital of the 
company is fixed and provision made for the issue of 
shares, the amount of which, and the intervals at which 
calls may be made, being specified. Powers to borrow 
within fixed limits are conferred, either by means of 
mortgages or debentures, and power is given to the mort- 
gagees or debenture-holders, under certain circumstances, 
to obtain the appointment of a Receiver. All monies 
raised under the Act are to be applicable solely to the 
purposes of the undertaking. The date of the first 
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ordinary meeting of the company is fixed, and the number 
and qualification of the directors defined, the first directors 
being specified by name. The time within which the 
company may exercise their powers for the compulsory 
purchase of lands is limited, and also the period for the 
completion of the undertaking. Then follow the sections 
relating to the mode of construction of the works, and to 
the tolls, rates and charges which the company may 
demand. Payment of interest out of capital (save where 
specially authorised by the Act) is forbidden. No de- 
posit for promoting any future bill may be paid out of 
the capital authorised to be raised by the Act. Provision 
is made for the application to the company and the 
proposed railway of all general railway Acts, and for the 
future revision and alteration by Parliament of the 
maximum rates and charges. The Act concludes with a 
section specifying by whom the costs of obtaining it are 
to be paid. 

Every railway company is required, on the expiration 
of six months from the Royal Assent, to keep a Queen's 
printer's copy of their special Act at their head office, and 
to deposit a similar copy, within the same time, to be open 
to inspection by the public, with the clerk of the peace of 
each county into which any of the works extend. 



CHAPTER II 

THE DIRECTORS AND THE GENERAL MANAGEMENT 

OP THE COMPANY 

The powers of a director of a railway company depend 
principally on the provisions of the Companies Clauses 
Consolidation Acts, which have heen mentioned as 
amongst those general Acts of Parliament which are 
incorporated with a railway special Act. Every railway 
is now constructed under the powers conferred by a 
special Act, and until the year 1845 each special Act 
contained in detail all the provisions necessary for the 
constitution and administration of the company. In 
that year a general Act was passed, enacting once for all 
the clauses which experience had shown to be necessary 
for the working of such companies. From that time 
forward the general Act has been incorporated in each 
special Act, and we must, therefore, look to the general 
Act, together with the Acts amplifying or amending it, 
for the purpose of ascertaining how a company is con- 
stituted and managed. At the same time, it is necessary, 
in each individual case, to examine the special Act in 
order to see whether and to what extent the provisions 
of the general Acts have been varied. It is only 
possible here to give a summary of the provisions of the 
general Acts, having put the reader upon inquiry whether 
and how far they are applicable to the case of any 

40 
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particular railway company in which he may be inter- 
ested. 

The special Act, as we have noted, names the persons 
who are to be the first directors of the company. They 
hold ofiice until the first general meeting of the share- 
holders, who may then elect any properly qualified person, 
the directors named in the Act being eligible for re- 
election. A system of rotation is prescribed by which 
one-third, or as nearly one-third as may be, of the directors 
retire annually, so that the whole number go out of office 
in three years. Those who retire are eligible for re- 
election. Any casual vacancy, occurring otherwise than 
by rotation, is filled up by the directors themselves, the 
newly-elected director continuing in office for the re- 
mainder of the term for which his predecessor was 
originally elected. 

The directors may hold their meetings when and where 
they choose. They must annually appoint one of their 
number as chairman, and may appoint a deputy chair- 
man. In the absence of any provision in the special Act, 
one-third of the directors constitute a quorum ; questions 
are determined by the votes of a majority present at the 
meeting, the chairman having a second or casting vote 
when the voting is otherwise equal. Committees may be 
appointed by them from among their number, with power 
to do any acts relating to the affairs of the company, 
which the whole body of directors could lawfully do, and 
which it may from time to time be thought desirable to 
entrust to them; unless the special Act prescribes the 
quorum, the directors must fix the quorum of each com- 
mittee. Minutes must be kept of all appointments made 
or contracts entered into by the directors, and of the 
orders and proceedings of all meetings of the company, 
and of the directors and committees of directors, such 
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entries being signed by the chairman of the meeting. 
No director, acting as such and within his powers, is 
personally liable for his acts, and he is entitled to be 
indemnified out of the funds of the company in respect 
of such acts. 

The shareholders may control the action of the directors, 
but their power, as mentioned hereafter, can only be 
exercised by resolutions passed at a general meeting. 

General meetings are either ordinary or extraordinary. 
The former are held half-yearly, generally in February and 
August, for the transaction of certain business specified 
in the general Act, such as declaring dividends, etc., 
and such other business as may have been named in the 
advertisement convening the meeting. All other general 
meetings are extraordinary meetings, and may be convened 
by the directors whenever they think fit. They must also 
be held on the requisition of the number of shareholders 
prescribed by the special Act, holding in the aggregate 
shares of the specified amount ; or, if no such number or 
amount is mentioned, the requisition must be signed by 
twenty or more shareholders, holding in the aggregate 
shares of not less than one-tenth of the capital of the 
company. The notice convening the meeting must 
specify the business to be dealt with, to the transaction 
of which the meeting is restricted. Fourteen days, 
public notice, at the least, of every general meeting must 
be given by advertisement, specifying the place, day, and 
hour of meeting, and also the purpose of the meeting, 
when the business to be transacted is other than that 
appointed to be done at ordinary meetings. No business 
can be transacted unless the prescribed quorum is present. 
If no quorum is prescribed, then there must be present 
shareholders holding in the aggregate not less than one- 
twentieth of the capital of the company, being in number 
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not less than one for every £500 of such required pro- 
portion of capital. If, however, that number would be 
more than twenty, twenty shareholders, holding not less 
than one-twentieth of the capital, are sufficient to consti- 
tute a meeting. In the absence of a quorum for one 
hour after the time appointed for the meeting, there is 
an adjournment sine die, A dividend may, however, 
be declared, if that be one of the objects of the meeting. 
If the election of directors is part of the business to be 
transacted, the meeting stands adjourned to the next day, 
at the same time and place ; and if no quorum be then 
present, the directors who should have retired retain office 
until the first ordinary meeting of the following year. 

At all general meetings every shareholder may vote 
according to the prescribed scale of voting ; and where no 
scale is prescribed, every shareholder has one vote for every 
share up to ten, an additional vote for every five shares 
between ten and a hundred, and a further vote for every 
ten shares beyond the first hundred. To entitle him to 
vote, he must have paid all the calls then due upon his 
shares. He may vote by person or by a proxy who is a 
shareholder. Instruments appointing a proxy must be 
transmitted to the secretary within the prescribed period, 
or if none such is limited, not less than forty-eight hours 
before the time appointed for the meeting. If several 
persons are jointly entitled to a share, as in the case of 
trustees, the person whose name stands first in the register 
of shareholders alone has the right of voting. Committees 
of lunatics or idiots, and guardians of minors, may vote in 
person or by proxy. Where a body corporate is a share- 
holder, any person who is a member of the body may be 
appointed proxy under the seal of the corporation, though 
he may not himself be a shareholder in the company. 
Whenever a particular majority of votes is required, such 
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majority need only be proved if a poll is demanded at 
the meeting ; if no poll is demanded, a declaration of the 
chairman, and an entry in the minute-book, is sufficient. 

The Act of 1845 provides that the moneys of the 
company must be applied, first, in paying the costs of 
the special Act ; secondly, in carrying into execution the 
purposes of the company. Those purposes are defined by 
the special Act, and outside those limits the moneys of 
the company cannot be used for any purpose whatever. 
Subject to the control of a general meeting, and except 
as to certain matters expressly reserved,^ the directors are 
entrusted with the entire management of the company's 
affairs. Their duty is to exercise the powers of the com- 
pany for the purposes of the company. Any act of theirs 
outside of such purposes, or in excess of such powers, is 
said to be ultra vires, and is not binding on the company. 
Towards the company they occupy a position something 
analogous to that of an ordinary trustee. They cannot, 
therefore, manage affairs for thoir own personal advantage, 
and to this end it is provided that no director may hold 
or accept any office, or place of trust or profit, under 
the company, or be interested in any contract with the 
company (except as a member of any incorporated joint- 
stock company who are the other parties to the contract). 
If he contravenes this provision, he ceases to be a director 
and vacates his office. So, also, if he makes any profit 
for himself out of any transaction, when acting on behalf 
of the company, he must account for it to the company. 

1 These are the choice and removal of directors, except as before 
mentioned ; the increasing or reducing of their number, where auth- 
orised by the special Act ; the choice of auditors ; the fixing of the 
directors' remuneration, and that of the auditors, treasurer, and secre- 
tary ; the determination as to the amount of money to be borrowed on 
mortgage ; the determination as to the augmentation of capital ; and 
the declaration of dividends. 
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But though the directors are entrusted with the manage- 
ment and superintendence of the company, they are only 
the officers of the shareholders, who are the supreme 
power, and can, by resolutions duly passed at a properly 
summoned general meeting, control and regulate their 
conduct ; but no act of the directors, within the scope of 
their powers, can be rendered invalid by any resolution 
passed by such general meeting subsequently to the act 
being done. The powers of the shareholders are only 
limited by the provisions of their Act, and so long as 
they do not interfere, the powers so defined are exercised 
by the directors. If, on the other hand, the directors 
arrogate to themselves and exercise powers which are 
not conferred on the company by the Act> or which, if 
conferred, the shareholders have resolved shall not be 
exercised, the company are not bound, but the directors 
themselves are alone responsible. It may happen that 
the shareholders think it unwise to exercise the full 
powers of the company, but so long as they abstain from 
direct interference, the directors are not prohibited from 
so doing. The directors are boimd to conform to any 
resolution duly passed by their shareholders, so long, of 
course, as it does not enjoin any action which is in excess 
of the powers of the company, and if they proceed to 
act to the contrary, they are liable to be restrained by 
injunction. But the Courts will not, however, grant an 
injunction to restrain the directors from acts which are 
prima facie within the powers of the company, unless and 
until the shareholders in general meeting have resolved 
that such acts shall not be done. For such acts are legal 
acts, and, until expressly forbidden, there is no evidence 
to show that they are not approved by a majority of the 
shareholders ; and it might well be that a general meeting 
would sanction the directors' conduct. On the other hand, 
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where the acts are void, and such as may not be so con- 
firmed, the Courts will at once interfere on the application 
of any aggrieved shareholder, even though the sanction 
of a general meeting has been obtained. The recent case 
of Tomkinson v. South-Eastem Railway Company ^ affords 
an excellent illustration. The directors were authorised 
by a general meeting of shareholders to subscribe a sum 
of £1000 from the funds of the company to the "Imperial 
Institute." Such a subscription was outside the scope of 
the company's powers, and was therefore a misappropria- 
tion of the funds of the company. Accordingly, on the 
application of an aggrieved shareholder, the Court at once 
granted an injunction restraining the payment. Neither 
the fact that the subscription was approved by the 
majority of the shareholders, nor the fact that the object 
to which it was to be devoted was one which would 
benefit the company, could prevail against the wish of a 
single shareholder. The act was ultra vires, and any 
shareholder who disapproved of it was entitled to prevent 
it. It was a breach of the contract into which the share- 
holders had entered, and on the faith of which they had 
paid their money. Had the shareholders been unanimous 
the payment would still have been ultra vires, but, as no 
person would apparently have been aggrieved, it might 
have passed unchallenged. And further, it must be 
remembered that the Act incorporating a company con- 
stitutes not only the contract between the shareholders, 
but also the contract with the public. Hence an act of 
the company which is ultra vires, even if unanimously 
authorised by the shareholders, is liable to be restrained, 
either at the suit of a private individual, who is aggrieved 
thereby, such as a creditor, or of the Attorney-General 
acting on behalf of the public ; and as early as the year 

1 36 Ch. D., 675 (1887). 



DIRECTORS AND GENERAL MANAGEMENT 47 

1844, it was provided^ that, if a railway companj' con- 
travene the provisions of their Acts, the Board of Trade 
shall, if they think it would be for the public advantage 
that the company be restrained, certify the same to the 
Attorney-General, who is then required to proceed against 
the company. 

Whether any particular act of the directors is outside 
their powers as directors, or outside the powers conferred 
upon the company, is, in many cases, a question which 
it is by no means easy to solve. Speaking broadly, the 
solution depends upon the interpretation of the company's 
special Act, and of any resolution duly passed by a general 
meeting of the shareholders as applied to the particular 
circumstances of the case. The difficulty arises where 
the act, so to speak, is on the border line. 'Many such 
cases have arisen, but a detailed examination of them 
would here be out of place. It is, perhaps, hardly necessary 
to add that the Courts, when their assistance is invoked, 
have always felt themselves bound to construe most 
strictly the provisions of the Act of Incorporation, and 
to confine the company precisely within those limits 
which the Legislature has thought fit to prescribe for the 
exercise of their powers. If their decision is unfavourable 
to the company, the only remedy is an application to 
Parliament for further powers. 

Stringent regulations are made as to the accounts of 
the company. The directors are required to cause full 
accounts of all moneys, received and expended on behalf 
of the company, to be kept, and these are to be balanced 
at the periods prescribed by the special Act, or, if no time 
be named, fourteen days at least before each ordinary 
meeting. In addition, a balance-sheet must be made out, 
showing the capital, assets, and debts of the company, and 

1 7 & 8 Vict., c. 85, s 17. 
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the profit and loss for the preceding half-year, which, 
before the meeting, is to be examined by at least three of 
the directors, and to be signed by the chairman or deputy 
chairman. Two auditors are appointed, the Eoard of 
Trade having under some circumstances power to nominate 
a third. The ordinary auditors retire alternately, one 
every year, but may be re-elected. To them the periodical 
accounts and balance-sheets are delivered fourteen days 
before the meeting, and are examined by them — account- 
ants, if necessary, being employed to assist them. The 
accounts are to be open to inspection by any shareholder 
at any reasonable time during the prescribed periods, or, 
if no periods are prescribed, during a fortnight before, 
and one month after, every ordinary meeting, and he is 
entitled to take copies of or to make extracts from them. 
In addition to the above provisions, it has been provided 
by a later statute (the Kegulation of Kailways Act, 1868) 
that seven days at least before each half-yearly meeting, 
accounts are to be prepared according to the forms 
contained in the schedule to the Act, which are very 
voluminous, together with an estimate of the proposed 
expenditure out of capital for the next half-year, and 
these also are to be submitted to the auditors. The 
accounts are to be printed and copies sent to the Board 
of Trade, and given to any shareholder on application. 
Provision is also made for the examination of the com- 
pany's accounts by inspectors appointed by the Board of 
Trade on the application of the directors or a certain 
proportion of the shareholders, mortgagees, or debenture- 
holders. An account of the loan capital authorised to be 
raised and actually raised up to the end of each half-year, 
giving certain specified particulars, is to be prepared 
within fourteen days after the end of the half-year, to be 
deposited with the Kegistrar of Joint-Stock Companies, 
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and to be open to the perusal of shareholders, mortgagees, 
and debenture-holders. Any officer of the company, 
through whose hands any money passes, is bound to give 
such security as the directors deem sufficient for the 
faithful execution of his office, and must account to the 
directors at any time when ordered to do so. 

Eefore a dividend is declared, a scheme must be pre- 
pared by the directors showing the profits which it is 
proposed to divide, and how it is proposed to apportion 
them among the shareholders. "No dividend is to be 
declared until the auditors have certified that the half- 
yearly accounts proposed to be issued, contain a full and 
true statement of the financial condition of the company, 
and that the dividend proposed to be declared on any 
shares, is bond fide due thereon, after charging the revenue 
of the half-year with all proper expenses. Should the 
directors and the auditors differ as to what are the proper 
expenses, the directors may require the difference to be 
stated in the report to the shareholders, and the company 
may decide on it at the general meeting. No dividend 
may be declared whereby the capital of the company will 
be in any degree reduced, or be paid to any shareholder 
who has not paid up his calls; and, previously to the 
declaration, the directors may, if they think fit, set aside 
such a sum as they deem proper to meet contingencies, 
or for enlarging, repairing, or improving the works con- 
nected with the undertaking. 



CHAPTER III 

THE CAPITAL OF THE COMPANY 

To enable a railway company to carry out the powers 
conferred upon them, they must raise the necessary funds, 
and form the capital of the company. The special Act 
prescribes the capital which may be raised, and specifies 
the number and value of the shares into which it is to be 
divided. In some cases, however, the promoters, before 
the special Act has been obtained, and in anticipation of 
the powers they seek to secure, invite persons to sub- 
scribe to the undertaking, and a contract is prepared in 
which those who are willing to support the scheme insert 
the number of shares which they respectively agree to 
take, and add their signatures. Thereupon the pro- 
moters issue letters of allotment, or scrip certificates, 
entitling the allottee to the shares he has subscribed for, 
or a less number, as the case may be, in the company 
when formed. Sometimes considerable speculation takes 
place in the letters or scrip, and after the special Act 
is obtained, the then holders of the documents obtain 
registration as shareholders, with all the privileges and 
liabilities attaching to that position. But the company 
may decline to register any but an allottee who signed 
the original contract. This is manifestly fair, because it 
might well happen that such an allottee — who had reason 
to believe that his future liability would prove more 

60 
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onerous than he anticipated — would seek to transfer his 
scrip, for a nominal consideration, to a man of straw, and 
so deprive the company of the benefit of the contract. 
Accordingly, the original allottees are the persons to 
whom the company are entitled to look, and, without 
further communication with them, or their consent, their 
names may be inserted in the register of shares. Once 
registered as shareholders they become liable for all calls, 
even though before registration they may have honestly 
sold their scrip to third parties. 

The scrip certificates are occasionally issued by the 
directors after the company has been formed. In such 
cases the certificates are of a provisional character, merely 
entitling the holder, when the time arrives for allotment, 
to come forward and claim a certain number of shares, 
though they usually contain a provision Enabling the 
directors to register the original allottee as a shareholder, 
after giving him due notice. This course is adopted in 
cases where the special Act provides that shares shall not 
be issued until a certain percentage shall have been paid 
on the nominal amount. In order to raise funds, the 
directors issue certificates by which they give priority of 
allotment, when they are prepared to register. 

The ordinary method of application for, and allotment 
of, shares is too well known to need any explanation. 
The Companies Clauses Consolidation Act, 1845, directs 
that a register of shareholders shall be kept by the com- 
pany, in which the names of all the holders, together 
with the number of shares to which they are respectively 
entitled, must be entered, every share being of a fixed 
amount, and distinguished by a number. The register 
is from time to time authenticated by the common seal of 
the company. " If a proper register is kept, that register 
is primd facie evidence that a person whose name is on 
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it is a shareholder. If, in addition, it be proved that 
such person has become, by subscribing the prescribed 
sum, or otherwise, entitled to a share in the company, 
the evidence that he is a shareholder is conclusive. If 
tljere be no register, or if the register is so defective as 
to be inadmissible in evidence, other evidence must be 
adduced to prove that a person is a shareholder.^ 

The provisions of the general Act with regard to the 
register are, primarily, intended for the protection of the 
creditors of the company, and it by no means follows that, 
because the company have omitted to keep a register, 
there are no shareholders liable for the company's debts ; 
or that, because a particular person's name is omitted 
from the register, he is under no liability, if he be, in 
fact, a shareholder. At the same time, it may be that 
for the purposes of internal management and regulation, 
registration and the allotment of shares, numbered and 
identified, is necessary to constitute a person a share- 
holder. The words above quoted, "by subscribing the 
prescribed sum, or otherwise," evidently refer to the 
signing of the subscription contract, which it has been 
decided is a sufficient authority to the directors to enter 
the name of the subscriber on the register for the number 
of shares which he has thereby agreed to take. 

Besides the share register, the company are bound to 
keep a shareholders' address book, to be open to the 
inspection of shareholders, and a copy of which any 
shareholder, or mortgage-debenture or debenture-stock 
holder may require to be supplied to him at a fixed 
charge, not exceeding 5s. 

Shares are personal estate, and transmissible as such, 
and are not of the nature of land or real estate. 

The company is required, on demand, to issue to the 
1 PirrUd V. Emnvens (1875), 1 C. P. D., 201, 664. 
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holder of any share a certificate, under seal, that he is the 
proprietor. The certificate is an affirmation that a certain 
numher of shares, or amount of stock, stands in the name 
of the person mentioned in it. It is hy statute primd 
facie evidence of title ; if lost or damaged, upon satisfac- 
tory proof to the directors to that efiect, the company are 
required to renew it, hut the want of it does not prevent 
the holder from disposing of his shares. 

Calls on the shares are made hy the directors hy 
resolution passed at a hoard meeting. The amount of a 
call, and the intervals at which successive calls may he 
made, are usually specified in the special Act. Before 
the shareholder's liahility to pay attaches, twenty-one 
days* notice must he given to him, appointing a time and 
place at which, and the person to whom, the call is to he 
paid. If the company think fit, they may receive from 
any shareholder, willing to make the advance, the whole, 
or any part, of the money due upon his share heyond the 
sum actually called for, and may pay thereon any agreed 
rate of interest, not exceeding the legal r^te for the time 
heing. Should the shareholder, after due notice, make 
default in paying the call, he may he sued for the 
amount, with interest, from the date of the default. 
And in addition to this remedy, the directors, where a 
call which has hecome due remains unpaid for two 
months, have power to declare the share forfeited. This 
declaration can only be made after certain preliminaries 
have been observed. Twenty-one days' notice of the 
intention to forfeit must be given, the notice being left 
at, or sent by post to, the usual or last place of abode of 
the person registered as the holder of the share. Where 
the address is not known to the directors, the holder is 
abroad, or the interest in the share is known to have 
been transmitted otherwise than by transfer, and the 
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address of the person, to whom it has been trans- 
mitted, is not known, tl^e notice must be published in 
the Gazette, and another newspaper circulating in the 
district in which the company's chief office is situate. 
The declaration of forfeiture must be confirmed at a 
general meeting of the company, to be held after the 
expiration of two months at least from the day on which 
the notice of the intention of the directors to make the 
declaration was given, and a resolution may be passed, 
either at that or a subsequent general meeting, directing 
the share to be disposed of. The share may then be sold 
by public auction or private contract ; and on the pur- 
chaser obtaining a declaration in writing by some credible 
uninterested person, made before a justice or a master of 
the High Court, that the preliminaries have been com- 
plied with, together with a receipt from the treasurer of 
the company for the price of the share, he becomes the 
legal holder, freed from all calls due prior to the date of 
the purchase. The defaulting shareholder may, before 
the sale, pay all calls, interest, and expenses, in which 
case the share reverts to him. No more of his shares 
may be sold by the company than are necessary to pay 
the amount of the calls due, interest, and expenses. 
Any balance of the proceeds of sale above that amount 
must be paid to the defaulter. Where Part I. of the 
Companies Clauses Act, 1863, is incorporated with the 
special Act, the company may cancel forfeited shares, 
which, if sold, would not fetch enough to pay the arrears, 
but the liability of the last registered holder to pay what 
is due is not thereby affected. 

Any creditors who have obtained judgment against the 
company, but have failed to obtain satisfaction of their 
debts, may, after notice to the shareholders, obtain an 
order of the Court in which the action was brought, 
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giving leave to issue execution against the shareholders 
to the extent of their shares not fully paid up. 

When the shares have heen fully paid the company, 
with the consent of three-fifths of the votes of the share- 
holders at a general meeting, of which due notice has 
been given, may convert such shares into stock, in which 
case the provisions with regard to distinguishing by 
numbers, and being of a fixed amount, cease to be 
applicable. A register of the stockholders is required 
to be kept, which is to be accessible to persons interested 
in the company. The stockholders are entitled to parti- 
cipate in dividends and profits, according to the amount 
of their respective interests, and are possessed of all the 
privileges and advantages which would be conferred by 
shares of the like amount. 

Provisions are also made for the sale and transfer of 
stock or shares. The transfer must be by deed, in which 
the consideration is truly stated; it must be stamped 
and delivered to- the secretary of the company, who 
retains it. The value of the stamp depends on the 
amount of the purchase-money, and, with the exception 
of stock of the Bank of England and certain Colonial 
Stocks, as to which there are special provisions, the rate . 
is, broadly speaking, 10s. for every £100 of the purchase- 
money. When the purchase - money is any amount 
between £25 (when the duty is 2s. 6d.) and £300, the 
rate is 2s. 6d. for each £25, or fraction of that amount. 
Above £300, the rate is 10s. for every £50, or fraction 
of £50. When the transfer is not by way of sale, but in 
order to effectuate the appointment of a new trustee, a 
. stamp of 10s. only is required. 

It is the duty of the secretary of the company to enter 
a memorial of the transfer in the "Register of Trans- 
fers," to endorse such entry on the deed, and, on demand, 
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to deliver a fresh certificate to the purchaser, or, at the 
request of the purchaser, endorse the former certificate, 
which, when signed by the secretary, is to have the same 
effect. Until the deed is delivered to the secretary the 
vendor remains liable for any calls, and is entitled to 
receive any profits, and to vote in respect of the shares or 
stock. No transfer of shares can be made until all the 
calls that are then due in respect of them are paid. 

It is never prudent to execute a deed of transfer in 
blank, as, for instance, a deed in which the amount of 
shares or stock, or the name of the transferee, is omitted. 
The holder, by so doing, affords a facility for fraud, and 
having by his own negligence rendered a fraud possible, 
may find himself precluded from objecting to the validity 
of the deed in the hands of an innocent purchaser. On 
the other hand, a forged deed of transfer has no legal 
force, and the original holder of the shares can call upon 
the company to replace the stock or shares purported to 
be transferred, and to reinstate his name on the register.^ 

Directors usually decline to register a transfer, unless 
the certificate for the shares is produced, but they are 
under no statutory duty to compel this to be done. 

Besides passing in the ordinary way by transfer on sale, 
shares and stock may also pass by transmission ; as, for 
instance, through the death or bankruptcy ^ of the share- 
holder. In these cases, the transmission must be authenti- 
cated by a declaration in writing before a justice of the 
peace or a master of the High Court, or in such other 
way as the directors may require. In the case of death, 

1 Barton v. North Staffordshire Railway Co, (1888), 38 Ch. D», 
458. 

2 In the case of bankruptcy, the trustee in bankruptcy may exercise 
the right to transfer the property in shares to the same extent as the 
bankrupt might have exercised it if he had not become bankrupt (46 & 
47 Vict, c. 52 s. 50). 
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the probate or letters of administration, or an official 
extract, is to be produced (with the declaration ^) to the 
secretary. Upon this, the name of the person entitled 
under the transmission is entered on the register, and he 
can then share in the profits, and vote. Until executors 
are registered, they are not personally liable to pay calls, 
and if they do not wish to be registered, a reasonable 
time should be allowed them to find a transferee to take 
over the shares. 

Shares and stock are very frequently transmitted to 
persons jointly as trustees for others. A company, how- 
ever, is not bound in any way to see to the execution of, 
or recognise, any trust. The names of the trustees are 
entered on the register, and they are treated as joint 
shareholders in their own right. Dividends are paid to 
them, or to the person authorised by them (if no one is 
specified, generally to the trustee whose name occurs 
first on the register), calls are made upon them, and 
the receipt of any one of them is a sufficient discharge 
to the company for any dividend, or other sum of 
money, payable in respect of the shares or stock so 
registered. 

As the deed of transfer must be deposited with the 
company, it is necessary, when it is intended to convey 
stock or shares in more than one company, to execute a 
separate deed of transfer in the case of each company. 
Most companies, however, will accept a transfer which 
purports to convey stock or shares of more than one 
description of the same company. The Act of 1645 pro- 
vides a form of deed which may be adopted, and which it 
is therefore more prudent to follow. 

In addition to their ordinary stock and shares, the 
company may be authorised by a special Act to raise 
1 The declaration is not now usnaUy required in this case. 



68 LAW OF RAILWAYS 

preference stock or shares.^ Tlie Companies Clauses 
Act, 1863, enacts that this may be done (should it not 
be specific^y provided for in the special Act) if the 
authority of the votes of three-fifths of the stock and 
share holders recorded at a general meeting called for the 
purpose, is obtained. The preference capital, if no rate 
is prescribed in the special Act, is to bear interest at any 
rate which may be fixed, not exceeding 5 per cent, 
per annum. The new issue is not to affect any prior 
guaranteed or. preference issue, and if the funds of the 
company will not allow the full interest on the new issue 
to be paid in any one y^r, no part of the deficiency can 
be made good out of the profits of any subsequent year. 
These terms and conditions are to be clearly stated on the 
certificates. New ordinary shares or stock, if sanctioned 
by the special Act, may be issued with the like authority ; 
and by the Act of 1845, with the previous authority of a 
general meeting, the company may raise any money which 
they are authorised to borirow by creating new shares, 
which are to be considered, in all respects, as part of the 
original capital. All this new capital, which, under 
certain circumstances, may be issued at a discount, is to 
be placed as follows: — ^If the old shares are not at a 
premium, the directors may dispose of the shares on 
such terms as they think fit ; but if the old shares are 
above par, the new shares must be offered to the existing 
shareholders in proportion to their existing holdings. 

When a shareholder does not signify his acceptance 
within a month, unless he gives a satisfactory explanation 
of his omission to do so, such as absence abroad, he is 

1 In none of the general Acts does there appear to be authority to 
issue guaranteed stock. The various guaranteed railway stocks now in 
the market are, therefore, probably authorised by the special Act of the 
particular company, to which reference should be made to ascertain 
the conditions on which they are held. 
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deemed to have declined the oflter, in which case, aa 
also if, having accepted them, he do not pay the instal- 
ments as they become due, the directors may dispose of 
the stock or shares as they may think advantageous to 
the company. In the Companies Clauses Act, 1863, the 
company are empowered to accept surrenders of shares 
not fully paid up, and to issue from time to time new 
shares in the place of those which may have been cancelled 
or surrendered. 

Powers are given to the Board of Trade to authorise 
the creation of capital where a certificate is granted under 
the Railway Companies Powers Act, 1864, or the Rail- 
ways Construction Facilities Act, of the same year, in lieu 
of a special Act. 

One other provision as to the ordinary capital of a 
railway company should be mentioned.^ Any company 
who, in the year immediately preceding, have paid a 
dividend on their ordinary stock of not less than 3 per 
cent, per annum may, pursuant to the resolution of an 
extraordinary general meeting, divide their paid-up ordi- 
nary stock, or any part of it, into two classes, — one pre- 
ferred, and the other deferred, — in equal portions. Any 
holder of the ordinary stock may then in writing request 
such a division of his stock, or any part of it, to be made, 
and must deliver up his certificate to be cancelled, receiving 
certificates for the new stock in exchange. As between 
the new preferred and deferred ordinary stock, the former 
is to bear a fixed maximum dividend of 6 per cent., and to 
that extent is to have priority over the latter, and ranks 
jmH passu with any undivided ordinary stock. The 
holders of the deferred ordinary stock (after the payment 
of the 6 per cent, dividend on the preferred stock) then 
rank, as regards dividend exceeding that amount, pari 

1 31 & 32 Vict., c. 119, s. 13. 
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pdssu with the holders of any undivided ordinary stock. 
The section is not very clear, but the result seems to be 
that a dividend of 6 per cent, must be paid on the preferred 
ordinary stock and the undivided ordinary stock before 
the deferred stock bears interest at all ; then 6 per cent., 
if available, becomes payable on the deferred ordinary 
stock, and if the profits will allow of a larger dividend, 
the deferred ordinary stock and the undivided ordinary 
stock divide the excess above that amount between them. 

So far, no mention has been made of the borrowing 
powers of the company. The special Act usually 
authorises the company to borrow up to a certain amount, 
and specifies the method in which this may be done.^ 
Subject to the restrictions (if any) in the special Act, 
the money may be raised by the issue of mortgages, 
bonds, or debenture stock. Before exercising their 
powers, the company must deposit with the Kegistrar of 
Joint-Stock Companies a statement giving, in the form 
prescribed by the Board of Trade, certain specified par- 
ticulars, such as the Act giving the authority, the limit 
of the power, etc.^ 

Mortgages and bonds, for which forms are given in the 
schedule to the Companies Clauses Consolidation Act, 
1845, must be by deed under the seal of the company, 
and duly stamped,^ the consideration must be truly 
stated, and the deed must be registered in a book kept 
for the purpose and open to the inspection, at all reason- 
able times, of shareholders and other interested persons. 

1 Unless under exceptional circumstances, the power to borrow is to 
the extent of one-third of the share capital, and is not to be exercised 
until one-half of the share capital has been paid up. 

2 29 & 30 Vict., c. 108, s. 10. 

8 The stamp duty, except where the amount is very small, is at the 
rate of Is. 3d. for every £50 lent, up to £300, beyond which it is 2s. 6d, 
for every £100, or fraction of £100. 
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Similar provisions are made with respect to transfer (the 
deed requiring to be registered by the secretary), prior to 
which the company incur no responsibility to the trans- 
feree. 

The deed generally fixes the periods at which the 
interest shall be paid, and the date of repayment. If 
these are not mentioned, the general Act provides that 
interest shall be paid half-yearly, and that after twelve 
months have elapsed from the date of the execution of 
the deed, either party may give six months' notice of 
repayment, at the expiration of which interest ceases to 
be payable. In case of failure to pay interest within 
thirty days after it becomes due, or to repay the principal 
within six months after the same date, a mortgagee, 
where by the special Act he is empowered to enforce the 
payment of arrears of principal or interest by the appoint- 
ment of a receiver, may, after he has demanded payment 
in writing, apply to two justices to appoint a person to 
receive the whole or a competent part of the tolls or sums 
subject to the mortgage or bond, until his debt is paid. 

The general Act only provides for a mortgage of " the 
undertaking" and of future calls.^ It has been held 
that, looking to the interests of the public in the con- 
tinuous working of the railway, the Legislature intended 
by " the undertaking " the railway as a going concern, 
and that the land owned by the company did not pass by 
such a mortgage. A mortgagee cannot, therefore, seize 
and sell the lands or the works of the company. He 
obtains a charge upon the rates, tolls, and other earnings 
of the company, to enforce which he can get a receiver 

1 Future calls to be made upon the shareholders may be comprised in 
a mortgage, but, unless the deed expressly so provides, the company 
will not thereby be precluded from receiving and applying any calls to 
the purposes of the company. 
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appointed, but until he does this, the company are en- 
titled to carry on their undertaking and receive the profits. 
For similar reasons, by s. 4 of the Railway Companies 
Act, 1867,^ since made perpetual, the rolling stock and 
plant provided by a company to work the traffic on their 
railway, or for their stations or workshops, are not liable 
to be taken in execution after the railway, or any part of 
it, is open for public traffic. A receiver and, if neces- 
sary, a manager may be appointed on an application to 
the Chancery Division, and he may apply the money 
received by him in payment of the debts of the com- 
pany, having first made provision for the working 
expenses. 

A company who have power to borrow on mortgage or 
bond have now also power to issue debenture stock, which 
is transmissible and transferable ^ like other stock, and 
has the incidents of personal estate. Payment of interest, 
if in arrear for thirty days, is enforceable at the instance 
of holders of the nominal amount prescribed in the special 
Act, or, if no amount be named, of one-tenth of the total 
aggregate amount which the company are authorised to 
borrow, or of £10,000, whichever is the smaller sum. A 
receiver, as in the case of mortgages, is appointed on 
application to two justices. An action to recover the 
arrears may also, at the expiration of the thirty days, be 
commenced. Debenture stock is required to be registered 
in the same way as the mortgages, and certificates are 
issued, similar to certificates for ordinary stock, and sub- 

1 30 & 31 Vict., c. 127,8. 4. 

2 The stamp duty on transfer is the same as that on other stock, 
except that in the case of "stock certificates to bearer," which require 
no deed of transfer, every certificate must bear a stamp equal to three 
times the amount which would be chargeable, supposing ordinary stock 
of the same amount were transferred on sale for a price equivalent to 
the nominal value of the stock. 
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ject to the same regulations and provisions. The issue is 
considered an exercise of the borrowing powers of the 
company, which, to the extent of the money so raised, are 
suspended. Holders of the stock have all other rights 
and powers of mortgagees, except the right to require 
repayment of the principal money. They have no power 
to vote at the meetings of the company, nor right to take 
part in the management of their affairs. 

The company are required to keep separate accounts, 
showing how much money is raised on mortgage, bond, 
and debenture stock respectively. As regards priority 
against the company and their property over other debts, 
mortgages, bonds, and debenture stock rank first with a 
few exceptions.^ No mortgagee has preference over 
another mortgagee, nor bondholder over another bond- 
holder, and the holders of debenture stock of the same 
issue have equal rights among themselves, but as between 
the diflferent classes they rank in order of time, mortgages 
of a prior date taking precedence over bonds or debenture 
stock of a later date. 

Unless otherwise directed, the authority of a general 
meeting is required before mortgages or bonds can be 
issued, and three-fifths of the votes recorded at a meeting 
of the company convened for the purpose, are necessary 
to authorise the creation of debenture stodk. But as this 
authority is only intended to protect the shareholders 
against any improper acts on the part of the directors, it 
has been held that debentures issued without the requisite 

1 Such as rent-charges granted by the company to landowners as 
consideration for lands taken by them for the railway ; rent accruing 
due under leases granted to the company in pursuance of any Act 
relating to the company which is entitled to rank in priority to, or 
pari passu withf interest on the mortgages, bonds, or debenture stock ; 
and claims in respect of lands taken for the purposes of the railway, or 
injuriously affected by its construction. 
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authority were valid, provided the holders had no notice 
that there was any irregularity in the issue. At the same 
time, a prudent lender should take means to ascertain 
that such authority has been in fact given, and the com- 
pany can easily show that the necessary formalities have 
been complied with, by obtaining a magistrate's certificate 
to that effect ; this he is required to give upon production 
of a copy of the order of the general meeting, certified to 
be a true copy by one of the directors or by the secretary.^ 
It is also wiser to ascertain, as far as possible, that the 
borrowing powers have not already been fully exercised. 
Though the amount which may be borrowed under the 
powers of the special Act may not be exceeded, the power 
to borrow is not extinguished, but only suspended, when 
that amount has been reached. Consequently, if any of 
the borrowed money has been repaid, it may be replaced 
either in whole or in part by re-borrowing. Money 
borrowed and applied for paying oflf mortgages or bonds 
made under the statutory powers of the company, is to be 
deemed to be money borrowed within, and not in excess 
of, their borrowing powers. By the Railways Companies 
Securities Act, 1866,2 ^n indorsement is required to be 
made on every mortgage or bond, and on every certificate 
for debenture stock, and signed by two directors (specially 
authorised by the Board) and by the company's registered 
officer,^ to the effect that the mortgage, bond, or certi- 
ficate is not in excess of the borrowing powers of the 
company. If the declaration be untrue, and signed by 

1 Should any proportion of the company's capital require to be paid 
up before the borrowing powers are put in force, compliance with the 
condition may be proved in a similar way. 

2 29 & 30 Vict., c. 108, s. 14. 

3 The secretary, accountant, treasiirer, or chief cashier for the time 
being, whose name is registered with the Registrar of Joint-Stock Com- 
panies as being entitled to sign instruments under the Act. 
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the directors without their taking proper steps to inform 
themselves of its correctness, the latter may be personally 
liable for the consequences, and should they sign it 
knowing it to be false, they are liable to fine or imprison- 
ment. 



CHAPTER IV 

THE ACQmSITION OP THE LAND 

Having obtained their Act, and raised the funds necessary 
to start the undertaking, the next step to be taken by a 
railway company is to acquire the land for the construc- 
tion of the railway and works. It has already been 
pointed out that there is nothing to prevent a company 
from constructing a railway without a special Act for 
that purpose, provided they can negotiate satisfactory 
arrangements with all those whose rights would be affected 
by such construction. But in practice, it may be at once 
admitted, such a procedure would not be possible. The 
number of public and private interests which must 
necessarily be interfered with, is so great in a country so 
highly civilised as our own that a voluntary arrangement 
is all but impracticable. The opposition of a single person, 
or a single public body, would suffice, in many instances, 
to render the whole undertaking abortive. Without 
power conferred by Parliament, no company can have 
any right to take land compulsorily, and accordingly the 
special Act of the company — which specifies the land 
intended to be taken, and is only passed after an oppor- 
tunity has been given to all who are affected to appear 
and be heard on their own behalf — incorporates the Lands 
Clauses Consolidation Act, 1845. This, it will be 
remembered, is one of the tliree important Acts passed 

66 
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in 1845, consolidating the numerous provisions which had 
previously been inserted in each special Act, and which 
are now incorporated by reference to the general Act. At 
the same time, voluntary agreements are by no means 
unusual before the bill reaches the Committee stage, and 
as promoters always desire to reduce the amount of 
opposition likely to be encountered before the Committee 
of either House, it is not uncommonly found advisable 
to come to terms with some, at all events, of the land- 
owners whose property will be affected by the proposed 
railway. 

But it is most important to notice that the landowner 
who makes such an agreement with those who promote a 
bill, is in a different position to one who makes a similar 
agreement with a company when they have obtained their 
special Act. An agreement made with promoters is an 
agreement made with individuals who have no corporate 
existence, who are only engaged in procuring the passing 
of a bill, and who have no power to bind the company by 
any engagements which they may have made. The special 
Act is in fact the charter of the company. Upon the faith 
of the provisions contained in it, persons are induced to 
advance their money, and it would be unjust if those who 
had become shareholders, relying upon the terms contained 
in the Act, were to find themselves involved in liabilities 
incurred by the promoters, of which they had no know- 
ledge when they applied for shares. A landowner, 
therefore, who comes to terms with those who are engaged 
in promoting a bill for a railway, does so at a certain risk. 
He may, it is true, be fortunate enough to secure the 
specific incorporation of his agreement in the special Act, 
in which case the company become parties to it. 
Parliament, however, is chary of scheduling such agree- 
ments, and if the landowner fails in this, he can only look 
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for its execution to the persons with whom he made the 
arrangement, and from them alone can he recover any 
damages in the case of its non-performance. The contract, 
too, may provide clearly that the landowner is only to be 
paid the price for his land if the company, when formed, 
require and actually take the land; and in this case, 
should the undertaking for any reason fall through before 
the land is actually taken, the landowner has no right of 
action even against the promoters. 

Similar considerations apply if the promoters happen 
to be a railway company, already incorporated, who are 
seeking to obtain further powers by an additional Act. 
In this case, however, the risk may be greater; for a 
railway company have no power to expend their funds 
except for the purposes specified in the special Act of 
incorporation. An agreement by a company to purchase 
land, which they have no power to acquire under their" 
special Act, is clearly outside the purposes of that Act. 
Consequently, if the agreement were not carried out by 
the company, and they could be held liable for damages, 
they would be forced to divert their funds from the 
objects to which Parliament had specifically appropriated 
them. 

From this it follows that a landowner would be more 
prudent to wait until the special Act has been obtained 
before he enters into any binding agreement to dispose of 
his land for the purposes of a railway undertaking, and to 
avail himself of his right to oppose the bill in Committee, 
if he desires to secure any special protection of his 
interests other than the payment of purchase or com- 
pensation money. 

Under the Lands Clauses Consolidation Act, 1845, 
lands may be taken either by agreement or compulsorily. 
To enable this to be done in the first case, when certain 
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persons who are under what is called " disability," ^ are 
in possession of the lands, and in receipt of the rents and 
profits, they are authorised, under certain restrictions, to 
sell as if they were the absolute owners. When the 
vendor is a person under any disability or incapacity, not 
having povver to sell or convey except under the provisions 
of the general or the special Act, the purchase-money or 
compensation must be determined either by the verdict of a 
jury, arbitration, or the valuation of a surveyor appointed 
by two justices (as where land is taken compulsorily), or 
else by two surveyors, one appointed by each party, and 
where they cannot agree, by a third surveyor appointed 
by two justices of the peace, having jurisdiction in the 
district where the land is situate. 

In addition to the powers which a company possess of 
taking the lands specified in the special Act, the Railways 
Clauses Consolidation Act, 1845, confers the power of 
taking land by agreement with the owner, for certain 
extraordinary purposes, including the erection of stations 
and places for the accommodation of passengers, cattle, and 
goods, and for making convenient roads and ways to the 
railway ; but there is no power to take lands compulsorily 
for these purposes, unless the Board of Trade certify that 
the additional lands are required for the execution of works 
directed by them, in the interests of the public safety, to 
be constructed. 

A company, purchasing lands for the purposes of a 
railway, acquire no right to any underlying minerals 
(except such parts as are necessary to be dug or carried 

1 Such as tenants in tail or for life, — who may sell so as to bind the 
remaindermen ; guardians, committees of lunatics, executors, and 
administrators, — who may sell so as to bind the persons they 
represent, or for whom they act. The powers of a tenant for life 
are greatly enlarged by the Settled Land Act, 1882. 
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away, or used in the construction of the works), nor to 
any right of support, unless the minerals are specifically 
conveyed. 

With regard to the powers which are conferred upon 
a railway company to purchase lands compulsorily for 
their undertaking. The limitations within which, and 
the methods by which, these powers may be exercised are 
laid down by Act of Parliament. Strict compliance 
with these provisions is necessary, and, bearing in mind 
the very special nature of the powers so conferred, the 
Courts interpret the statutes most strictly against a com- 
pany seeking to enforce them. Before the powers can be 
exercised, the whole of the capital of the company must 
be subscribed, though certain preliminary steps, such as 
giving notice to treat and entering upon lands before 
purchase, but after depositing the purchase-money or 
compensation, may be taken before that has been done. 
Upon the production of proper evidence, the company 
may obtain a certificate from two justices that the 
requirement as to the subscription of capital has been 
complied with. 

The special Act usually prescribes the time within 
which the compulsory powers may be exercised, but if 
not mentioned, it is limited to three years from the pass- 
ing of the special Act. 

Where the Board, of Trade certify that the public 
safety requires additional land to be taken by any 
railway company for increasing the width of embank- 
ments, or the inclination to the slopes, or for making 
approaches to bridges or archways, or for executing works 
for the repair of accidents or prevention of apprehended 
accidents, the compulsory powers of purchasing and 
taking land, together with all the provisions relative 
thereto, are to revive and be in full force, with regard 
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to the lands specified in the certificate, for the period 
therein named. Fourteen days' notice, in writing, of 
application for the certificate must be given by the 
company to the parties interested in the lands, who may 
appear and oppose at the hearing. Should the certificate 
be refused, the Board may order the expenses of the 
opposing parties to be paid by the company.^ 

The first step is the notice to treat. This must be 
given by the company to all persons interested in the 
lands which it is proposed to purchase, or to the parties 
enabled by the general Act to sell and convey, or to such 
of them as are, after diligent inquiry, known to the 
company. The notice contains, amongst other things, a 
demand for particulars of the estate and interest of the 
parties in the lands, and of the claims made by them in 
respect thereof. It states particulars of the lands required, 
and that the company are willing to treat for the purchase, 
and to make compensation for any damage that may be 
sustained by reason of the execution of the works. It is 
served on the parties interested in,^ or entitled to sell, the 
lands, either personally or by leaving it at their last usual 
place of abode. If, after diligent inquiry, the address can- 
not be found, or the parties are discovered to be out of the 
United Kingdom, service is made on the occupier, or, if 
there be no occupier, the notice must be affixed upon some 
conspicuous part of the lands. Service on a corporation 
is made at the principal office, or, if it cannot be found, on 
some principal member of the corporation, in which case 
notice is also left with the occupier, or else affixed on 
some conspicuous part of the lands, if vacant. 

The notice to treat, once given, is binding upon the 

1 5&6Vict., c. 55, s. 15. 

2 Mortgagees are interested parties and must be served, also lessees 
and tenants. 
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company, and cannot be revoked, except where the pro- 
posal is to take part only of any house, or other building 
or manufactory, which the owner is unwilling or unable 
to agree to. In that case the party required to sell may 
give a counter-notice to the company requiring them to take 
the whole, after which the company may, if they choose, 
revoke their notice. What constitutes a house, or other 
building or manufactory, has been the subject of a large 
number of decisions. The question in each case is chiefly 
one of fact, and must be decided on the particular circum- 
stances. A " house " is not the less a house because it is 
an inn or public-house, or because it comprises or is used 
as a shop, a workshop, or a storehouse. A hospital has 
also been held to be a " house." A " manufactory " is a 
place used for the production of something new from raw 
material. A building used for the purpose of blending 
teas, or of sorting the refuse obtained by a dust collector, 
has been decided not to be a " manufactory." Generally 
speaking, that is "part" of a house which is necessary 
for the convenient use and occupation of the house, and, 
on the other hand, that which is subsidiary to the personal 
use and enjoyment of the occupier is not "part" of a 
house, within the meaning of the Act. 

If any lands, not being situate in a town or built upon, 
are so divided by the railway or works as to leave, either 
on both sides, or on one side, a parcel of land containing 
a less quantity than half a statute acre, the company are 
bound, if required by the owner, to purchase it, unless 
the owner has adjoining land into which the small parcel 
can be thrown, so as to be conveniently occupied with it. 
The owner may then require the company, at their own 
expense, to remove the fences, and level and soil the sites 
in a sufficient and workmanlike manner, so as to throw 
the parcel into the adjoining land. Where the owner 
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has no land immediately adjoining, and the parcel of land 
left on either side of the railway or works is either less 
than half an acre, or of less value than the cost of pro- 
viding communication with other land of the owner, the 
company may require the owner to sell the parcel. 

A company are not obliged to include in a notice to 
treat the whole of the lands which they are authorised to 
take. The notice may specify only a part of the lands, 
leaving the whole or any part of the remainder to be dealt 
with by further notices, if required. 

The notice having been served, the parties interested 
have in strictness only twenty-one days within which to 
state the particulars of their claim; but this period is 
frequently extended by mutual arrangement. After 
delivery of the particulars, an agreement is, if possible, 
come to as to the amount of compensation to be paid. 
Should there be a failure in either of these respects, the 
case is treated as one of disputed compensation. The 
limit of time, however, does not apply to a counter-notice 
by the landowner or party interested, where it is sought 
to take a part of a house or manufactory, but this must 
be given within a reasonable time. 

The particulars of claim must be carefully prepared and 
considered, as they afford the means by which the com- 
pany may ascertain the value of the land, on which to 
base an offer. They should specify fully and accurately the 
interest of the claimant, and the nature of his claim. If 
there are tenants occupying the land, particulars of the 
tenancies should be given. The particulars should be 
confined to the exact lands and premises described in the 
notice. 

Where there is no agreement, and the case becomes 
one of disputed compensation, the Act provides methods 
of assessing the am6unt to be paid by the company. In 
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case the claim does not exceed £50, the amount is to be 
settled by two justices of the peace, having jurisdiction 
in the place where the claim arises, who have also power 
to deal with and settle the amount of costs, according to 
their discretion. The justices make an order for pay- 
ment, which may be enforced by distress. Where the 
claim or oflfer of the company exceeds £50, the amount 
is to be settled by arbitration or by a jury, at the option 
of the claimant. Should the claimant not demand arbi- 
tration, or if, when the matter has been referred, no final 
award is made, or no award is made within three months,^ j 

the amount must at the instance of either party be settled 
by the verdict of a jury. 

Before the company can issue their warrant for sum- 
moning a jury, they must give ten days' notice to the 
claimant of their intention to do so, and state in the 
notice what amount they are willing to pay. The claimant 
then within the ten days decides whether he will accept 
the amount or dispute it, and, in the latter case, whether 
he will have it settled by a jury or by arbitration. 
Having come to a decision, he must communicate it to the 
company within the ten days, otherwise the company 
will be justified in issuing their warrant to the sheriff 
to summon a jury. 

The Lands Clauses Consolidation Act, 1845, prescribes 
in detail the various steps which must then be taken by 
the parties to the inquiry. To enumerate them very 
briefly, — upon receipt of the company's warrant the 
sheriff summons the necessary jurymen, who are persons 
duly qualified to act as common jurymen in the superior 
Courts. Either party may have a special jury summoned, 
upon giving proper notice. The claimant is entitled to 

1 This period may be extended by consent, or by the Court where the 
extension is reasonable. 
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not less than ten days' notice in writing, to be given by 
the company, of the time and place of the inquiry. If 
he neglect to appear the proceedings are abandoned, and 
the compensation is assessed by a surveyor appointed by 
two justices. On the appearance of the claimant the 
inquiry proceeds upon the lines of an ordinary trial of an 
action at law, the claimant being in the position of the 
plaintiff. The sheriff, or his deputy, presides, and has 
power to summon witnesses, and to order the jury to 
view the premises, if required. The jury are sworn, and 
evidence laid before them by either party ; and their 
verdict, when given, is conclusive as to the amount, and 
cannot be reviewed. They are entitled to, and should, 
take into consideration all the damage which can be 
reasonably foreseen, and, as the amount is to be assessed 
once for all, the claimant should be prepared with the 
fullest evidence on this head. The sheriff gives judg- 
ment for the amount assessed by the jury, and the verdict 
and judgment, signed by the sheriff, are forwarded to 
the clerk of the peace, to be kept among the records of 
the general or quarter sessions of the county. If the 
company, for any reason, decline to pay the amount 
assessed, the claimant may bring an action upon the 
judgment for the purchase - money, compensation, and 
costs,^ in which, however, the company may plead in 
defence that the claimant had not the interest he alleged, 
or that the damage is not such as can be recovered, for 
the jury's functions are limited to assessing the amount 
to be paid, and are not extended to deciding questions 
of right. 

As to the costs of the inquiry, it is provided that if the 
verdict be for a greater sum than was contained in the 

1 If the payment of costs only is desired to be enforced, they may be 
recovered, after taxation, by distress on a warrant granted by a justice. 
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formal offer of the company, all the costs are to be borne 
by the company ; but if it be for the same or a less sum 
than the amount of the oflfer, or if the claimant do not 
appear, then each party is to bear his own costs, and is to 
pay one-half of the costs of summoning, empannelling, 
and returning the jury, and of holding the inquiry and 
recording the verdict and judgment. This provision is a 
very important one, and must form a very considerable 
factor in the decision at which either party may arrive 
before an offer is made or rejected. In effect, however, 
it tells in favour of the claimant, who, at the worst, will 
only have to bear his own costs and half the costs of the 
inquiry, while the company may have to bear the costs 
of both parties and the whole costs of the inquiry. This 
important distinction often induces a company to come 
to terms with a claimant, where the difference between 
the amount offered and the amount claimed does not 
justify them in running the risk of having to bear all 
the costs. 

Where a party, after due notice, fails to appear at the 
inquiry, or by reason of absence abroad is prevented from 
treating, or cannot be found, the purchase- money and 
compensation must be assessed by a surveyor, nominated 
by two justices. The expenses of the valuation are paid 
by the company, who are required to pay the amount of 
the valuation into the Bank of England, to be paid out 
only under an order of the Chancery Division, made on 
application by the parties interested. If this method of 
procedure has been adopted because the party interested 
could not be found, or was absent, he may, before apply- 
ing to the Court for the payment out of the amount 
deposited, require the question of compensation to be 
submitted to arbitration, when the amount, if found 
insufficient, may be increased. Should the valuation be 
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upheld, the arbitrators have discretion to deal with the 
costs of the arbitration, but where the amount is 
increased, all the costs fall on the company. 

A claimant may, instead of going to a jury, elect to 
submit the question to arbitration. In this case, unless 
both parties agree upon the appointment of a sole arbi- 
trator, each party appoints his own arbitrator, and the 
two arbitrators, before holding the inquiry, appoint an 
umpire. If the arbitrators fail to make this appointment, 
the Board of Trade are required, upon application, to 
do so. The procedure before the arbitrators is usually 
similar to that before a jury, and the costs of the arbitra- 
tion are dealt with in the same way ; but the arbitrators 
have the power of directing the manner in which the 
arbitration shall be held, and have probably a discre- 
tion as to whether they will hear counsel or not. The 
general Act provides that the submission to arbitration 
may be made a rule of Court, ^ and an action may be 
brought upon the award to enforce it. 

As in the case of an inquiry before a jury, no questions 
of law can be decided by the tribunal, except by consent, 
these being left to the ordinary Courts, but the decision 
is conclusive as to the amount of compensation. 

It may happen that lands which the company do not 
require to purchase are affected by the construction of the 
works. To meet this case, it is provided by s. 68 ^ of 
the general Act (the Lands Clauses Consolidation Act, 

1 It does not appear to have been decided what effect the Arbitration 
Act, 1889, has on arbitrations under the Lands Clauses Consolidation 
Act. It may be that the submission has the effect of an order of Court, 
without being expressly made so, and in that case the award may be 
enforceable, by leave of the Court, in the same way as a judgment to 
the same effect, i.e, by execution. 

2 There appears to be no section corresponding to this in the Scotch 
Lands Clauses Consolidation Act (8 & 9 Vict., c. 19). 
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1845), that «iny party entitled to any compensation in 
respect of any lands which are injuriously affected by the 
execution of the works, and for which the company have 
made no satisfaction, may, if the compensation claimed 
exceeds £60,^ have the amount assessed by arbitration or 
bj*^ a jury. He must give notice in writing to the com- 
pany whether he wishes to have a jury or to go to arbitra- 
tion, the nature of his interest, and the amount of his 
claim. If the company fail, within twenty-one days after 
the receipt of the notice, to enter into a written agree- 
ment to pay the amount of the claim, the compensation 
must be assessed by the tribunal selected by the claimant, 
the procedure in both cases being the same as that 
adopted where the company initiate the proceedings with 
a notice to treat. 

Not only are persons having freehold estates in the 
land, such as the absolute owners or tenants in tail, or for 
life, entitled to compensation, but also persons with more 
limited interests. Lessees and tenants from year to year 
must be compensated for the unexpired portion of their 
term or other interest. If the land taken is subject to a 
mortgage or other encumbrance, the company have power 
to redeem. The mode of assessing the compensation is 
the same in the case of a lessee as of an owner, except 
where the tenancy is from year to year, when the assess- 
ment is made by two justices. 

A judge of the High Court has power, on the applica- 
tion of either party, to order any question of disputed 
compensation to be tried in the High Court. ^ 



^ Where the claim is under £50 it is adjudicated upon by two justices, 
as if it were made under a notice to treat. 

2 The same question as that decided by a sheriff and jury, i,e. that of 
amount, only can be tried, and the tribunal would probably have to be 
that of a judge and jury. Regulation of Railways Act, 1868, s. 41. 



THE ACQUISITION OF THE LAND 79 

Whenever a case is tried by a jury involving both the 
value of lands to be purchased, and compensation claimed 
for injury to other lands held with them, the jury are 
required to deliver separate verdicts for the value and for 
the compensation. 

After the purchase-money or compensation, payable in 
respect of any land taken, has been assessed, important 
questions may arise as to its application. For though it 
is necessary, and is so enacted, that persons under dis- 
ability should be enabled to dispose of the lands abso- 
lutely, yet the railway company must take precautions to 
prevent any improper appropriation of the money paid by 
them. Thus, for instance, where a tenant for life is 
empowered to sell lands to the company, it would be 
unjust to those parties who would be entitled to the 
lands upon his death, if the tenant for life were per- 
mitted to receive and dispose of the money which repre- 
sented them for his own purposes. Accordingly, the 
general Act, in the 69th and following sections, prescribes 
how it is to be paid and applied. The money, where the 
vendor is not the absolute owner of the land, must be 
paid into the Bank of England, and remain there until 
the Court has decided, upon the petition of the parties 
interested, as to its application. This provision applies 
to any sum of money, payable as purchase-money or com- 
pensation, which amounts to or exceeds £200. Should 
it not exceed £20, it is paid directly to the persons then 
entitled to the rents and profits of the lands, and any sum 
over £20, but less than £200, may either be deposited in 
the bank, or be paid to two trustees to be nominated by 
the parties entitled to the rents and profits, who must 
apply it as directed by the Act with respect to money 
paid into the bank, without any order of the Court being 
necessary. Provision is also made for interim investment. 
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and for the payment of dividends pending the application 
for the money. A similar course is adopted where the 
land is taken by agreement, and not compulsorily, and 
in this case the Court, or the trustees, are empowered to 
allot a portion of the money to any person having a life 
interest, or any other partial or qualified estate, as com- 
pensation for any injury, inconvenience, or annoyance 
which he may be considered to sustain by the execution 
of the works, independently of the actual value of the 
lands taken, or damage to the lands held therewith. 

The money paid into the bank may be applied, among 
other ways, in the redemption of the land tax ; the dis- 
charge of any debt or encumbrance on the land, or on 
other lands settled with it ; the purchase of other land, 
to be settled in the same way as the land taken, or the 
payment to any party becoming absolutely entitled.^ 

The deposit in the bank having been made, the vendor 
must, on request, convey the land to the company. If 
he makes default in this, or fails to show a good title to 
the satisfaction of the company, the latter may themselves 
execute a deed, by which the land at once vests in them, 
as far as the vendor is entitled to convey it. They may 
adopt the same course where the owner of the lands 
refuses to accept the sum agreed on or awarded, having 
previously deposited the purchase-money in the bank to 
the credit of the party or parties interested. 

The costs of purchase, investment, payment out, rein- 
vestment, obtaining the proper orders of Court, and of 
conveyance are to be borne by the company. The 
general Act provides forms of conveyance which may 
be adopted. 

1 Where there is a sale by the tenant for life under the Settled Land 
Act, 1882, the purposes to which the money may be applied are not so 
restricted. 
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The company may, under certain circumstances, enter 
on the land before purchase, as, for the purpose of sur- 
veying or setting out the line of the works, on giving not 
less than three, nor more than fourteen, days* notice to 
the owners and occupiers, and making compensation for 
any damage that may be done. Should they wish to 
take the lands before an agreement has been come to, 
or the purchase-money or compensation fixed, they may 
deposit in the Bank of England either the amount 
claimed, or the sum fixed as the value of the lands, by 
a surveyor appointed by the Board of Trade, and may 
execute a bond with two sureties in a penal sum equal 
to that deposited, conditioned to pay the purchase-money 
or compensation, when ascertained, to the vendor, to- 
gether with interest at 5 per cent, from the time of entry; 
and on these preliminaries being complied with, posses- 
sion may be at once taken. The sum paid into the bank 
remains as a security for the due fulfilment of the bond 
until the payment of the purchase-money and compensa- 
tion, after which it is returned to the company. 

Heavy penalties are provided by the Act for wilfully 
entering upon lands without consent, or in the absence of 
an agreement, before payment or deposit of the piurchase- 
money ; but where the company, having fulfilled all the 
conditions, are refused possession, or hindered from entry, 
they may issue their warrant to the sheriff, who is to 
deliver possession of the land to the representative of 
the company named in the warrant. The costs of these 
proceedings fall on the person refusing to give possession, 
and the company are empowered to deduct the amount 
from the sum payable by them to such person, or may 
levy it by distress. 

After obtaining possession of the land, the company 
may find that they have omitted to purchase his interest 

6 
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from, or pay compensation to, a person who claims to be 
entitled to some interest in it. They may, however, 
remam in possession, provided that within six months of 
the discovery they repair the omission by purchasing the 
interest and paying the amount of mesne profits which 
would have accrued between the time of entry and the 
date of the payment of the purchase-money or compen- 
sation. Where they dispute the claim, the six months 
runs from the time when it is established in a court of 
law. 

The general Act also contains some important pro- 
visions with reference to what are termed " superfluous 
lands." ^ These are lands acquired by the company, but 
not required for the construction or maintenance of the 
works. According to a judgment of Lord Cairns,^ this 
may arise in any of the following ways : — 

1. More land may have been taken than, on the 

execution of the works, appeared to be needed. 

2. The company may have been forced to take more 

land than they needed, by reason of not being 
able to obtain a part of any property without 
taking the whole. 

3. Land may have been taken for works at first thought 

to be required for permanent use, but which were 
afterwards found not to be necessary, and were 
abandoned. 

4. Land may have been taken for temporary purposes, 

which have been answered. 

The Act prescribes how such lands are to be dealt 

with. It must be remembered that a railway company 

have conferred upon them the exceptional power of 

taking land from its owner against his will. For the 

1 8 & 9 Vict., c. 18, s. 127 et seq. 
. 2 Qreat Western Railway Co. v. May, L. R., 7 H. L., p. 292, 
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sake of the public benefit, Parliament has permitted this 
interference with private rights, and, though compen- 
sation must be paid for the interference, it is obvious 
that in many cases a monetary compensation would not 
be a real equivalent for the invasion of a private right. 
It may be that £1000 is the fair market value of a plot 
of land taken by a company, and yet the owner, who is 
forced to sell the land, may prefer the land to the money. 
But in conferring these powers. Parliament has been 
careful to prescribe that they shall only be used so far 
as may be necessary for the purposes of the undertaking. 
It is not part of the object of Parliament to make a 
railway company landowners for the purpose merely 
of owning land. Consequently, where lands, originally 
taken for the construction of the railway and works, 
are not required for that purpose, they must be disposed 
of by the company. Within the period prescribed by the 
special Act, or any further time allowed by any subse- 
quent Act, or if no period be prescribed, within ten years 
of the time limited by the special Act for the completion 
of the works, the company must absolutely sell and dis- 
pose of all superfluous lands, ^ and apply the purchase- 
money to the purposes of the special Act. In default, all 
the superfluous lands remaining unsold at the expiration 
of such period vest in and become the property of the 
owners of adjoining lands, in proportion to the extent 
of the adjoining land respectively owned by them. 
The company may, however, before the expiration of the 
prescribed period proceed to exercise their right to sell, 
in which case they must, in the first instance, offer such 
superfluous land to the person then entitled to the land 

1 The conveyance must be an absolute one, and not subject to any 
condition, such as an undertaking to reconvey the land to the company 
flhould they subsequently require it. 
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of which it originally formed part. If he cannot be 
found, or refuses to buy, the company must make the like 
offer to persons having land adjoining the superfluous 
land, the offers being made to such persons in succession 
in such order as the company may elect. The person to 
whom the offer is made, and who wishes to purchase, 
must signify his desire to the company within six weeks 
of the offer. Any difference as to price is required to be 
settled by arbitration. 

This right of pre-emption does not apply where the 
superfluous lands are situate within a town, or are built 
upon, or used for building purposes ; but lands are not 
situate within a town within the meaning of this pro- 
vision merely because they are within the boundary of a 
town ; they must form part of the town in the popular 
sense, and be part of a district continuously built upon. 
The words " used for building purposes " mean actually 
so used, not merely intended or fit to be used, for the 
purpose. 

The onus of proving that lands have become super- 
fluous lies upon the person laying claim to them, and he 
must show that they were superfluous at the expiration 
of the ten years or other period mentioned in the special 
Act. If they were not superfluous then, it seems to be 
immaterial that they have ceased to be required since 
that date.^ If there is a bond fide intention on the part 
of the company to use the lands for the railway, the mere 
fact that they have not yet been so used during the pre- 
scribed period will not make them superfluous ; but if the 
company make use of the lands for other than railway 
purposes, that is evidence of their being superfluous. 

In rural districts the railway is generally bounded by 
a hedge, with a ditch on the outside, and the company 
1 See Great Western Railioay Co. v. Jfay, ubi sup. 
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have occasionally fenced in the line, not at the extreme 
edge of the lands purchased by them, but leaving a strip, 
more or less mde, outside. Claims to these strips have 
been made by adjoining landowners, who have asserted 
that by throwing them into the adjoining land the com- 
pany have declared the strips to be superfluous. Such a 
proceeding alone, however, does not seem to be sufficient 
to vest the land in the claimants, for, though outside the 
fence, the land may still be used for the purposes of the 
undertaking ; but where the landowner, without proving 
that the land is superfluous, can show not only that he 
or his predecessors in title have been in absolute posses- 
sion of the strip for twelve years, but that the company 
have also discontinued possession for the same period, he 
succeeds in establishing a good title to the land. 



CHAPTEE V 

COMPENSATION 

We now proceed to consider the subject-matter of the 
claim for compensation. This is comprehensively dealt 
with in 88. 6 and 16 of the Eailways Clauses Con- 
solidation Act, 1845.1 The former enacts that "the 
company shall make to the owners and occupiers of, and 
all other parties interested in, any lands taken or used 
for the purposes of the railway, or injuriously affected 
by the construction thereof, ^ full compensation for the 
value of the lands so taken or used, and for all damage 
sustained by such owners, occupiers, and other parties 
by reason of the exercise, as regards such lands, of the 
powers by this or the special Act, or any Act incorporated 
therewith, vested in the company." This is amplified 
in 8. 16, which provides that "in the exercise of the 
powers by this or the special Act granted, the company 
shall do as little damage as can be, and shall make full 
satisfaction, in manner herein and in the special Act, and 
any Act incorporated therewith, provided, to all parties 
interested, for all damage by them sustained by reason of 
the exercise of such powers." These sections have been 
discussed in a large number of cases, but the principles 

1 8 & 9 Vict., c. 20. 

2 Which includes during the construction. Ford v. Metropolitan 

Railway Co. (1886), 17 Q. B. D., 12. 
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underlying them will be more readily understood if the 
effect of parliamentary powers for the execution of works 
is for a moment considered. A railway Act authorises 
the persons named in it to carry out certain works in a 
specified way by the exercise of definite powers. So long 
as they confine themselves strictly to the exercise of those 
powers, they are beyond the reach of interference. The 
authority once conferred by Parliament can only be 
restricted, obviated, amended, or enlarged by the same 
body. If, therefore, certain statutory powers are granted 
to a railway company, those powers may be exercised by 
the company in a careful and proper manner, no matter 
what injury to public or private interests may be inflicted. 
The time for urging the injurious character of the powers 
is while the bill is before Committee, ample facilities being 
granted for the hearing of all objections, and for protect- 
ing the threatened interests. If the Legislature does not 
see fit to exercise its powers and confer the protection 
demanded, no redress by action can be obtained, and the 
Courts are powerless to interfere. Parliament is pre- 
sumed to have foreseen and to have intended the injurious 
results flowing from the exercise of the powers conferred, 
and the Act of Parliament is a conclusive answer to any 
claim in respect of the injury. The right of action which 
the party suffering the injury would have had against the 
persons interfering with his rights, had the latter been 
acting apart from any Act of Parliament, has disappeared, 
the very reason for the application to Parliament being 
partly to render the right of action nugatory. But in 
order to obviate the injustice of sanctioning such an 
infringement of public or private interests without pro- 
viding compensation therefor, especially where, as in the 
case of a railway, the olrject aimed at is not merely the 
provision of additional facilities to the public, but also 
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the earning of profits for the shareholders, care has always 
heen taken to substitute a remedy for the legal right of 
action which has been taken away. The older cases on 
compensation decided that it must have been such as 
could be recovered by action at law, and the company 
were not liable for damage which was not actionable. 
" No action can be maintained for anything which is done 
under the authority of the Legislature, though the act is 
one which, if unauthorised by the Legislature, would be 
injurious and actionable. The remedy of the party who 
suffers the loss is confined to recovering such compensa- 
tion as the Legislature has thought fit to give him. . . . 
Compensation is confined to damage arising from that 
which would, if done without authority from the Legis- 
lature, have given rise to a cause of action." ^ " The 
Legislature in authorising works and taking away rights 
of action, which the owner of land would have had if 
the works had been constructed without such authority, 
intended to confer on such owner a right to compensation 
co-extensive with the right of action of which the statute 
deprived him, but no more ; not to improve the position 
of the person injured by the passing of the Act."^ 

And this qualification is a material one, for it is not 
every kind of disturbance or inconvenience caused by 
the construction of a railway which is actionable, even 
though the value of the premises be thereby deteriorated. 
The construction of an embankment may impede the 
view from a house, and so render it less desirable as a 
residence, and depreciate its value. But that is a risk 
which is incidental to property, as also damage which 

1 Per Lord Blackburn in Caledonian Railvxiy Co, v. Walker's 
Trustees (1881), 7 App. Ca., p. 293. 

a Metropolitan Board of Works v. McCarthy (1874), L. R., 7 H. L., 
p. 262, per Lord Penzance. 
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may arise any day from the exercise by a neighbour of 
his undoubted right to build on his own land to any 
extent, so long as the easements of light and air to the 
house adjoining are not interfered with. In such cases the 
damage is not actionable, and the same reasoning would 
apply where persons use their land in such a manner that 
the windows and garden of the adjoining landowner's 
house are overlooked and his privacy invaded. 

Attention was drawn in the last chapter to the different 
sections under which compensation may be claimed : — 
(1) Under s. 63 of the Lands Clauses Consolidation 
Act, 1845, where a portion of the landowner's property 
is actually taken by the railway company, not only is 
the value of the land taken to be assessed, but also the 
damage, if any, to be sustained by reason of the severing 
of that land from other land of the same owner, or other- 
wise injuriously affecting such other land by the exercise 
of the powers contained in the general or special Acts, or 
any Act incorporated with them ; and (2) where no land 
is taken by the company, the provisions of s. 68 apply. 
There are dicta of judges going to show that there is a 
distinction as to the measure of compensation in the two 
cases, that in the first the landowner may receive a larger 
measure of compensation than in the second, and that 
where land is taken the owner's claim need not be strictly 
confined to what is actionable damage. This distinction 
was pointed out by Lord Halsbury in a comparatively 
recent case,^ where he says : " But a second proposition 
is, as it appears to me, not less conclusively established, 
and that is, that where part of a proprietor's land is taken 
from him, and the future use of the part so taken ^ may 

1 Essex V. Acton Local Board (1889), 14 App. Ca., 153. 

2 The point for decision here was whether damage could be claimed 
for the subsequent user of the works as opposed to the construction 
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damage the remainder of the proprietor's land, then such 
damage may be an injurious affecting of the proprietor's 
other lands, though it would not be an injurious affect- 
ing of the land of neighbouring proprietors from whom 
nothing had been taken for the purpose of the intended 
works," The same principle applied not only where the 
injured lands are physically severed from the lands taken, 
but also where they are "held therewith." "The fact 
that lands are held under the same title is not enough to 
establish that they are held ^with' each other, in the 
sense of the Act ; and the fact that a line of railway runs 
through them is, in my opinion, as little conclusive that 
they are not. I shall not attempt to lay down any general 
rule upon this matter. But I am prepared to hold that 
where several pieces of land, owned by the same person, 
are so near to each other, and so situated, that the posses- 
sion and control of each gives an enhanced value to all of 
them, they are lands held together within the meaning of 
the Act," 1 

In a still later case,^ where no land was taken by the 
company, the Court of Appeal expressed an opinion that 
the same measure of damage applies under whichever 
sections the owner is claiming, and that when once the 
claimant has made out a right to any compensation, ho is 
entitled to have it measured in the same way whether he 
is claiming under s. 63 of the Lands Clauses Act or under 
s. 68. " The ratio decidendi " (of Gowper Essbt^s case) " is 
this : If you can bring the case within the statute, then 

(see infra), but, as pointed out by Lord Esher in the Gower's Walk 
Schools case, it also shows that the claim need not be confined to some- 
thing which would be actionable, for there was no suggestion that the 
use of the land was such as to amount to a nuisance at common law. 

1 Essex V. Acton Local Board , vbi sup., per Lord Watson. 

2 London, Tilbury, and Southend Hailway Co. v. Tncstees o/Ooioer^s 
Walk Schools (1889), 24 Q. B. D., 326, 
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the words * full satisfaction for all damages ' are to give 
not only that which would be legal damage in an action, 
but compensation for all the damage which the property 
has in fact suflfered." ^ " The moment the case is brought 
within the compensation clauses, the measure of damage 
is in all respects the same ; it is full compensation for all 
damage." 2 

The general proposition, therefore, that damage, for 
which compensation can be given, must in every case 
be actionable, is now very considerably modified and 
enlarged. At the present time it seems to be confined to 
cases where the only damage complained of is too remote 
to be entertained in an ordinary action, as in the case put 
above, of an embankment at a distance impeding the view 
from a house. Where any portion of the claimant's land 
is taken, or where (it would appear), though no land is 
taken, the owner has a claim, a portion of which only is 
for actionable damage, there must be " full compensation," 
and the fact that some part of the claim is for damage 
which would not be awarded in a court of law, is no bar 
to its recovery.^ 

A second qualification or rule regarding the matters for 
which compensation may be claimed, is that it must be 
for some damage done to land or some interest in it, and 
not merely damage which is personal to the claimant. 
" In order to found a claim to compensation under the 
Acts, there must be an injury and damage to the house 
or land itself, in which the person claiming compensation 
has an interest. A mere personal obstruction or incon- 
venience, or a damage occasioned to a man's trade or the 

1 Per Lord Esher. ^ per Lindley, L. J. 

8 It is submitted, however, that the damage must be directly caused 
by the works, and that it would not be correct to say that all damage, 
however remote, may be recovered. 
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goodwill of his iDUsiness, although of such a nature that 
but for the Act of Parliament it might have been the sub- 
ject of an action for damages, will not entitle the injured 
party to compensation. . . . Where by the construction 
of works authorised by the Legislature there is a physical 
interference with a right, whether public or private, which 
an owner of a house is entitled by law to make use of, in 
connection with the house, and which gives it a market- 
able value, apart from any particular use to which the 
owner may put it, if the house, by reason of the works, is 
diminished in value, there arises a claim for compensation. 
But where the right which the owner of the house is 
entitled to exercise is one which he possesses in common 
with the public, there must be something peculiar to the 
right in its connection with the house to distinguish it 
from that which is enjoyed by the rest of the world." ^ 
The injury need not be actually inflicted on the land 
itself, as by damaging the buildings on it, obstructing the 
lights, etc., the marketable value of land maybe lessened 
by works executed in the immediate neighbourhood, 
which do none of these things ; as, for instance, in several 
cases where the owner of a house has complained of 
the access to it being rendered less convenient, it has 
been decided that he might claim for the deprivation. 
The principle is that, though no compensation can be 
given for personal inconvenience experienced in common 
with the rest of the world, yet when direct access to a 
house or land is obstructed, thus causing a depreciation 
in the market value, there may be a valid claim. Of 



1 Per Lord Chelmsford in Metropolitan Board of Works v. McCarthy, 
L. R., 7 H. L., p. 256. It has been decided, however, that a claimant 
is entitled to compensation not only for injury done to the premises, 
but also for "damage done to stock-in-trade or other property thereon." 
Knock V. Metropolitan Railvxiy Co, (1868), L. R,, 4 C. P., 131. 
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course, the obstruction might be at such distance from the 
premises as not appreciably to affect them, but in that 
case there would be no injury to the " direct " access. 

In the extract from Lord Chelmsford's judgment, quoted 
above, he refers to the particular use to which the premises 
may be put as something for which no claim may be 
made, but it seems that this must be confined to any 
special and exceptional value which the premises may 
have to a particular owner, but any purposes to which the 
premises would be legitimately and reasonably put by any 
owner may be taken into account ; so that where a house 
is injuriously affected, the fact that the house is an hotel 
and has a licence attached to it, which renders it more 
valuable, may be considered. 

A third rule, limiting the amount of compensation 
which may be claimed, is that the damage must be caused 
by the construction of the works, and not by the subse- 
quent user of them when constructed. This rule was only 
established after very conflicting opinions concerning it 
had been expressed by the judges, but it may now be 
taken to be definitely decided. It only applies, however, 
where no land of the claimant is taken by the company. 
"Two propositions have now been conclusively established. 
One is that land taken under the powers of the Lands 
Clauses Act, and applied to any use authorised by the 
statute, cannot, by its mere use as distinguished from 
the construction of the works upon it, give rise to a claim 
for compensation. But a second proposition is, it appears 
to me, not less conclusively established, and that is, that 
where part of a proprietor's land is taken from him, and 
the future use of the part so taken may damage the 
remainder of the proprietor's, land, then such damage may 
be an injurious affecting of the proprietor's other lands, 
though it would not be an injurious affecting of the land 
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of neighbouring proprietors from whom nothing had been 
taken for the purpose of the intended works." ^ If the 
case of the London^ Tilbury^ mid Soutliend Railway Co, 
V. Trustees of Gower^s Walk Sclwols^ above referred to,^ 
is good law, it would seem to follow that even where 
no land is taken, compensation for damage through user 
may still be recoverable, provided there are other items 
of claim in respect of damage, as to which no objection 
can be raised ; but this point has not been decided, and 
the case is too recent to have received confirmation or 
otherwise. Where the working of a railway, therefore, 
produces vibration which damages the foundations of a 
house, and the noise and smoke cause a diminution in 
the value, no compensation can be claimed — at any rate, 
when these are the only heads of damage. 

Not only may damage which has actually occurred at 
the time of the assessment be taken into consideration, 
but also what is termed prospective damage — that is, future 
damage which, in the opinion of the tribunal, is likely to 
be the natural result of the exercise by the company of 
their statutory powers to construct the works. This does 
not mean that claimants may recover for future injury 
to their property from the future exercise of the powers 
of the company, but merely for future damage resulting 
from past injury.^ The acts which cause the subsequent 
damage must have been committed at the time of the 
assessment, and no claim can be made for acts which the 
claimant assumes the company will or may commit in the 
future, and so cause him damage, however well grounded 
his apprehension may be. It is consequently the wiser 
course for a landowner to wait till the works have been 

1 Per Lord Halsbury in Essex v. Acton Local Board, ubi sup. 

2 See p. 90. 

3 jR. V. Povlter (1887), 20 Q. B. D., 132. 
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completed before he proceeds under s. 68 of the Lands 
Clauses Act, for then the whole of the prospective damage 
which can be foreseen, and which is likely to result, may 
form portion of his claim. It seems clear that the assess- 
ment of all the damage for which the landowner can 
claim, must be made once for all. He cannot have a fresh 
inquiry because he has subsequently discovered some head 
of damage which might have been included in his original 
claim, but which has been overlooked. 

In assessing the amount of the purchase-money, the 
rule is that the value of the land to the vendor under 
ordinary circumstances is to be considered, and not the 
value of it to the company who acquire it. 

Where land is taken compulsorily, a percentage is 
usually added by valuers to the ordinary market value 
(generally 10 per cent, of that value) as compensation to 
the owner for compulsory sale. 



CHAPTER VI 

THE CONSTRUCTION OP THE RAILWAY 

It is proposed, in the present chapter, to note the principal 
provisions relating to the construction of the railway, 
which are contained in the general Acts. These are the 
Railways Clauses Consolidation Act, 1845, and the 
Railways Clauses Act, 1863, which are usually either 
wholly or in part incorporated with the special Act. 

The precise character, position, and extent of the works 
to be executed are specified in the Act of incorporation, 
which authorises the construction of the railway, and are 
delineated and described in certain plans, sections, and 
books of reference. Strict conformity to the plans is 
requisite ; but cases occur where there have been mistakes 
or omissions in the plans, or where some deviation from 
the specifications is absolutely necessary, or, at all events, 
expedient. To some extent, statutory provision has been 
made to meet such cases, but where this is not sufficient, 
the only alternative is for the company to apply for a 
supplementary Act. 

Any omission, misstatement, or erroneous description of 
any lands, or of the owners, lessees, or occupiers of any 
lands, contained in the plans or books of reference men- 
tioned in the special Act, may be corrected, on proving to 
the satisfaction of two justices that it arose from mistake. 
The certificate of the justices, verifying the correction, 

96 
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must be deposited with the clerks of the peace and clerks 
of the parishes of the counties and parishes respectively 
in which the lands affected hy the alteration are situate, 
after which the plans are to be deemed corrected accord- 
ingly. Mistakes and omissions in measurements, levels, 
and the like, cannot be amended in the same way, but to 
meet these, powers of deviation are usually contained in 
the special Act, either expressly or by incorporation. In 
the case of levels the limit vertically is, in the absence 
of other provisions in the special Act, 5 feet from the 
datum line^ delineated on the section approved of by 
Parliament, which is reduced to 2 feet where the land 
is continuously built upon. Where the company seek to 
make a greater deviation they must obtain the consent of 
certain interested parties, ^ and then give notice of their 
intention by advertising in the local newspapers ^ three 
weeks before commencing the work. Any owner, whose 
land is prejudicially affected, should give to the company 
ten days' notice of his intention, and apply to the Board 
of Trade to decide whether the deviation is a proper one 
to make. They may disallow the alteration, authorise it 
unconditionally, or allow it subject to modification. 

As far as lateral deviation is concerned, the plans 
themselves usually provide certain limits, within which 

1 The datura line is an imaginary line, taking its commencement from 
some given point at a certain elevation, and supposed to run at the same 
elevation throughout, along the line of the railway. For lateral deviation 
it is the line which represents the onedium filvm vice of the railway. 

2 The owners and occupiers of land in which the deviation is intended 
to be made. If a street or highway is affected the road authority must 
be consulted, or else an order of two or more justices in petty sessions 
must be obtained on application, notice of which has been advertised 
in the prescribed manner. The consent of the commissioners of any 
sewers and of the proprietors of any canal, gas, or water works which 
will be affected by the alteration, must also be granted. 

3 Once at least in two newspapers, or twice at least in one newspaper 
circulating in the district where the deviation is intended to be made. 

7 
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the company may — unless the railway is thereby made 
to extend into the lands of any person not included in the 
books of reference — deviate to any extent up to 10 yards 
from the datum line, where the land is continuously built 
upon, or up to 100 yards in other cases. 

Deviations from the gradients and curves shown on the 
plans, and from the line or level of any arch, tunnel, or 
viaduct, are also prescribed. 

For any arch, tunnel, or viaduct, the Board of Trade 
have power to authorise the substitution of any other 
engineering work, if after due inquiry it appears to them 
that the company have acted in good faith, that the 
owners, lessees, and occupiers of the lands, in which the 
substitution is to be made, consent, and that the safety 
and convenience of the public will not be diminished. 

It has occasionally happened that the plans deposited 
under the parliamentary Standing Orders have differed 
from those which were subsequently incorporated in the 
special Act, and the landowner has, in consequence, been 
greatly prejudiced. In one case the deposited plans 
apparently showed that the proposed railway would cross 
the carriage-drive of a private house by a cutting some 
17 feet deep, over which it was proposed the drive 
should be carried by a bridge with a slight incline leading 
up to it on either side. The Act did not incorporate the 
particular plan, but the authorised level of the railway 
was regulated by measurements referring to the datum 
line. When the works came to be executed it was found 
that, owing to a mistake on the part of the company's 
surveyors, the original plan was inaccurate, and that a 
correct calculation of the levels, as prescribed by the Act, 
reduced the depth of the cutting to about 3 feet. The 
owner appealed to the Court, but the House of Lords,^ 
1 N(yHh British RaUway Co, v. Tod{ldM), 12 CI. & F., 722. 
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though sympathising with him, and thoroughly appreciating 
the difference between the two schemes, felt themselves 
unable to travel outside the four corners of the special 
Act, by which the higher level was in fact authorised. 
The landowner's only complete protection lies in his pro- 
curing the incorporation of a clause for this purpose in the 
special Act. 

A person who wilfully obstructs any of the company's 
agents lawfully engaged in setting out the railway, or 
pulls up, destroys, or removes any stakes or other 
marks used for that purpose, may be fined £5 for each 
offence. 

Large general powers are, subject to the provisions of 
the special Act, granted by the Kailways Clauses Consoli- 
dation Act, 1845, for the construction of the railway. 
The company are empowered to construct across any 
roads or streams ^ within the lands described in the plans, 
or mentioned in the books of reference, such roads 
and other specified works ^ as they deem proper. They 
may alter the course of any non-navigable river or stream ; 
make drains in lands adjoining the railway to convey water 
to or from the railway ; erect such buildings, machinery, 
and other works as they think proper; alter, repair, or 
discontinue any of the above; and do all other acts 
necessary for making, maintaining, altering, or repairing, 
and using the railway ; provided that as little damage as 
is possible is occasioned thereby, and full compensation 
for it is made. These powers, however, can only be 
exercised where there is a real necessity for doing so, and 

1 "In, upon, across, under, or over any lands, or any streets, hills, 
valleys, roads, railroads, or tramroads, rivers, canals, brooks, streams, or 
other waters." 8 & 9 Vict., c. 20, s. 16. 

2 " Such temporary or permanent inclined planes, tunnels, embank- 
ments, aqueducts, bridges, roads, ways, passages, conduits, drains, 
piers, arches, cuttings, and fences." 
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the mere saving of expense to the company cannot be 
taken into consideration. 

No works helow high-water mark may be executed with- 
out the leave of the Commissioners of Woods and Forests, 
and the Lords of the Admiralty ; and where the works 
afiTect tidal waters, provision is made for increased con- 
trol by the Board of Trade, and for the preservation of 
access from the shore to the adjoining land. 

Gas and water pipes are specially dealt with. In 
interfering with these, as little detriment and inconvenience 
as possible must be caused to the gas or water company, 
and the occupiers of houses supplied by them. The work 
must be done under the superintendence of the gas or 
water company, and road authority (if mains under a 
road are affected), to whom forty-eight hours' notice must 
be given, to afford them an opportunity of attending. The 
railway company may not remove or displace any mains 
or pipes belonging to any gas or water company (other 
than private service pipes), or impede in any way the 
supply of gas or water respectively, until they have 
substituted other mains and pipes to continue the supply, 
varying in position as little as is consistent with the 
construction of the railway. The substituted line of pipes 
should be laid in a manner satisfactory to the surveyor or 
engineer of the gas or water company, or, in case of 
disagreement, as a justice shall direct; but a covering 
from the surface of the road of 18 inches at least must be 
left over the pipes, and the regulations of any Act of 
Parliament applying to the gas or water company must 
be complied with. The railway company are required 
to make good all damage caused to the gas or water 
company by the disturbance of their property, and to 
other parties, by the interference with the mains or pri- 
vate service pipes of the consumers "Wherever a railway 
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crosses a main or pipe line, the latter 'must be carried in a 
culvert under the railway, so as to leave it accessible for 
repairs. Should the railway company interrupt the 
supply of any gas or water, they are liable to forfeit £20 
for every day during which the interruption continues, 
the penalty being applied for the benefit of the poor of 
the parish where the obstruction occurs. 

Wherever a proposed railway crosses a road which is a 
public highway, the general rule, in the absence of any 
provision in the special Act, is that the company shall 
construct a bridge carrying either the road over the rail- 
way, or the railway over the road. The bridge must be 
of certain dimensions specified in the Kailways Clauses 
Consolidation Act, 1845,^ and the structure of the bridge, 
together with the approaches and other necessary works 
connected with it, are required to be maintained by the 
railway company. Before any road, public or private, 
is interfered with so as to render it impassable, or 
dangerous, or extraordinarily inconvenient for the per- 
sons entitled to use it, a substituted road or way must be 
provided which is as convenient, or as nearly so as may 
be, for passengers and carriages. Failure to comply with 
this provision renders the company liable to a penalty of 
£20 per day for the period during which the substituted 
road remains unmade, and makes them also liable to an 
action at the suit of any party who suffers any special 
damage. All roads which are interfered with must be 
restored, or others permanently substituted for them, by 
the company within a limited time. Should the company 
use or interfere with any roads, and thereby cause damage 
to them, reparation must be made, the question of amount, 
if disputed, being referred to the decision of two justices. 
The liability to repair any bridge or other work, which is 

1 St*. 49 au(l 50. 
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imposed upon the company, may also be enforced by an 
application to two justices by the surveyor of highways, 
or by two householders in the district where the work is 
situate. Ten days' notice of the application must be given 
to the company, and, on the hearing, the justices may 
order them to effect the repairs within such time as is 
thought fit, under a penalty of £5 per day for non- 
compliance. 

A strict compliance with the general or special Acts 
may be impossible, or may be attended with inconvenience 
to the company, and without adequate advantage to the 
public. It is therefore provided^ that where any difference, 
in regard to the construction, alteration, or restoration of 
any road, bridge, or other public work of an engineering 
nature, arises between the company and any person 
authorised to enforce the construction, either of the 
parties, after fourteen days' notice in writing to the other, 
may apply to the Board of Trade, who may decide what is 
the proper manner of carrying out the work. There must 
be, however, a substantial compliance with the provisions 
of the Acts, and equal or greater accommodation must be 
afforded to the public using the work. The Board must 
further be satisfied that no existing private rights or 
interests will be injuriously affected. 

There is another class of works which the company are 
required to construct, when rendered necessary by the 
formation of the railway, namely, "accommodation works." 
These are works intended to provide against certain 
inconveniences and dangers which may be occasioned to 
the owners and occupiers of lands through which the 
railway passes. Where the railway causes any interruption 
in the use of such lands, the company have to restore 
communication by making and maintaining convenient 

1 8&9 Vict.,c. 20,8. 66. 
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gates, bridges, arches, culverts, and passages under, over, 
or by the sides of, or leading to or from the, railway. 
They must provide sufficient posts, rails, hedges, ditches, 
mounds, or other fences, together with all necessary gates 
and stiles, for separating the land taken for the use of the 
railway from the adjoining lands not taken, protecting 
such lands from trespass, and preventing the cattle of 
either the owners or the occupiers from straying ; also all 
drains necessary to drain the lands lying near, or affected 
by, the railway to the same extent, as nearly as possible, 
as they were drained before the making of the railway ; 
and watering-places for the use of the cattle of any person 
occupying lands lying near the railway, where the access 
to the existing watering-places is cut oflF. The drains to 
convey the water to the substituted works must be made 
by the company, and the works themselves constructed so 
as to afford a supply of water to the same extent, if 
possible, as the former works. ^ 

The company cannot be required to make these works 
in such a way as to obstruct the railway, and they may 
agree with owners or occupiers to pay them compensation 
in place of making them. 

Any difference as to the kind or number of the works 
must be settled by two justices. In default of compliance 
with their order by the company, the party aggrieved 
may, at the expense of the company, execute the works, 
provided no avoidable injury or obstruction is thereby 
occasioned to the railway or works. If the works made 
by the company, or authorised by the justices, are 
considered by the owners or occupiers to be insufficient, 
they may make, at their own expense, such further works 
as the company may agree to, or the justices may authorise, 
but the plans for such works must be approved by, and 

1 8&9 Vict., c. 20, s. 68. 
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the works themselves constructed under the superintend- 
ence of, the company's engineer. The company cannot be 
required to make any accommodation works after the 
expiration of five years from the completion and opening 
of the railway, or such other period as may be ordered by 
the special Act. 

Any person omitting to shut and fasten any accom- 
modation gate after he and the vehicle or cattle under 
his charge have passed through, is liable for every ofiTence 
to a penalty not exceeding 40s. 

In addition to the lands which they take permanently, 
there are provisions enabling the company to occupy lands 
temporarily during the construction of the railway. At 
any time before the expiration of the period limited for 
the completion of the railway, the company may enter 
upon and use any existing private road situate within 
500 yards, or other prescribed distance, of the centre line 
of the railway, which is gravelled or formed with stones 
or other hard materials, and which is not an avenue 
or a planted or ornamental road, or an approach to any 
mansion-house. Before doing so, however, the company 
are to give three weeks' notice of their intention to the 
owners and occupiers of the road, and of the lands over 
which it passes, stating the time during which, and the 
purposes for which, they intend to occupy the road. 
They are also to pay the owners and occupiers of the road 
such compensation for the use, either in a gross sum or 
in half-yearly instalments, as may be agreed upon, or, 
in case of failure to agree, as may be settled by two 
justices. 

The owners and occupiers of the private road, and of 
the lands over which it passes, may object to the use of 
the road by the company on the ground that there is some 
other road which it would be more fittinf' for them to 
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use, and thereupon the same course is to be pursued as 
will be shortly mentioned in the case of land temporarily 
occupied under like circumstances. 

Similar powers are given to the company to enter upon 
lands within 200 yards, or other prescribed distance, 
from the centre line delineated on the plans, provided 
such lands are not used as a garden, orchard, or planta- 
tion attached or belonging to a house, nor as a park, 
planted walk, avenue, or ground ornamentally planted, 
and are not nearer to the mansion-house of the owner of 
the lands than 500 yards, or other prescribed distance. 
The company may occupy the lands as long as may be 
necessary for the construction or repair of the adjacent 
portion of railway, or of the accommodation works con- 
nected with it, for the purpose of taking earth or spoil 
by side - cuttings, for depositing soil, for obtaining 
materials for the construction or repair of the works, 
or for forming roads thereon ; and they may, for such 
purposes, take from the lands any clay, stone, gravel, or 
sand found there, or may erect on the lands workshops 
or other buildings of a temporary nature. But they 
have no right to enter any quarry, brick-field, or other 
place, the materials of which are usually worked for 
profit. 

If the lands are wanted for spoil-banks, side-cuttings, 
or for obtaining materials for the construction or repair 
of the railway (except in the case of accident to the 
railway requiring immediate reparation),^ three weeks' 

1 The Board of Trade may empower any railway company, in case of 
any accident or slip happening or being apprehended to any cutting, 
embankment, or other work belonging to them, to enter upon any 
lands adjoining their railway for the purpose of repairing or pre- 
venting such accident, and to do such works as may be necessary 
for the purpose. In case of necessity, the leave of the Board of Trade 
is not requisite, but the company must then present a rej)ort to the 
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notice must be given to the owners and occupiers, or 
(subject to the same exception) ten days' notice where 
the lands are required for other purposes, the notice 
being served in the same way as a notice to treat. The 
owner or occupier may, within ten days of the service, 
make objection to the company on the ground that the 
lands are essential to the enjoyment of his other lands, or 
that there are other lands more fitting to be taken. The 
objections are inquired into by two justices, the company 
having been summoned to appear, and an order may 
be made that the lands shall not be taken, or that 
other lands (the owners and occupiers thereof being 
first summoned) are more fitting to be taken, as the case 
may be. 

Where the lands are required for spoil-banks, side- 
cuttings, or for obtaining materials or forming roads, the 
company may, before entry, be compelled to execute a 
bond to an amount approved by a justice, conditioned 
for the payment of compensation for the entry. Before 
using lands for such purposes, or any private road, the 
company must fence oflF the lands or road in a manner to 
be settled by two justices, in case of dispute. Where 
land is taken by the company to obtain materials for the 
construction or repair of the railway or accommodation 
works, it must be worked in the manner directed by the 

Board within forty-eight hours of the entry, explaining the circum- 
stances, and the powers of the company cease and determine if the 
Board certify that their exercise is not necessary for the public safety. 
The works must be as little injurious to the adjoining lands as the 
nature of the accident or apprehended accident will admit of. They 
must be executed with all possible despatch, and full compensation 
must be made to the owners and occupiers for any loss or inconvenience 
sustained by them, the amount to be settled in the same way as other 
cases of disputed compensation. No lands must be taken permanently 
for these purposes without a certificate from the Board of Trade. 5 & 6 
Vict., c. 65, s. 14. 
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landowner's surveyor or agent, or, where there is dis- 
agreement, as a justice directs. 

In all cases where the company enter the lands to 
make spoU-banks or side-cuttings, or to take materials for 
the construction or repair of the railway, they may be 
compelled to purchase the lands instead of making com- 
pensation; and in all cases of temporary occupation, 
where not required to purchase, they must, within one 
month of the entry, pay the occupier the value of any 
crop or dressing on the land, and full compensation for 
any damage he may sustain. There must also be paid 
to the occupier or owner, as the case requires, half-yearly 
during the occupation, a rent, which, in case of dispute, 
is to be fixed by two justices. 

Within six months from the time of ceasing occupa- 
tion, and not later than six months beyond the time 
limited by the special Act for the completion of the 
railway, the company are required to pay the owner and 
occupier, or deposit in the Bank of England for the 
benefit of all parties interested, as the case may be, com- 
pensation for all permanent or other loss, damage, or 
injury sustained, including the full value of all clay, 
stone, gravel, sand, and other things taken from the lands. 

The amount of purchase - money and compensation 
under the above provisions is settled in the same way 
as where land is taken compulsorily under the Lands 
Clauses Consolidation Act, 1845.^ 

Though not strictly connected with the construction of 
the railway, there are several provisions in the Eailways 
Clauses Consolidation Act, 1845, relating to mines lying 
under or near the railway which may conveniently be 
dealt with in this place. ^ 

The company are not " entitled to any mines of coal, 
1 8 & 9 Vict., c. 20, 83. 30-44. 2 /*., ss. 77-85. 
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ironstone, slate, or other minerals under any land pur- 
chased by them, except only such parts thereof as shall 
be necessary to be dug, or carried away, or used in the 
construction of the works, unless the same shall have 
been expressly purchased ; and all such mines, excepting 
as aforesaid, shall be deemed to be excepted out of the 
conveyance of such lands, unless they shall have been 
expressly named therein and conveyed thereby." ^ Where 
the owner, lessee, or occupier of any mines or minerals 
lying under the railway or works, or, where no other 
distance is prescribed, within 40 yards of them, desires to 
work the mines, he must give the company thirty days' 
notice in writing of his intention before he commences. 
On receipt of the notice, the company may cause the 
mines to be inspected, and, if they think that the work- 
ing is likely to damage the railway, express their will- 
ingness to make compensation for the mines, whereupon 
the owner, lessee, or occupier must abandon his intention. 
The amount of the compensation, if no agreement is 
come to, is settled in the same way as other cases of 
disputed compensation. Should the company not be 
willing to compensate him, the owner, etc., may proceed 
to work the mines in the manner " proper and necessary 
for the beneficial working thereof, and according to the 
usual manner of working such mines in the district 
where the same shall be situate." Any damage or 
obstruction occasioned to the railway by improper 
working, must be made good by the person working 
the mines. If the working of the portion of the mines 
and minerals underlying the railway is prevented because 
of the apprehended injury to it, the owners, lessees, and 
occupiers whose mines extend so as to lie on both sides 
of the railway may make communications in the pre- 

1 8 & 9 Viut., c. 20, s. 77. 
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scribed manner,^ to enable them to ventilate, drain, and 
work their mines ; but no communication is allowed to be 
made through any part of the railway or works, or so 
as to cause injury to, or impede the passage on, them. 
These owners, lessees, and occupiers must be com- 
pensated by the company for the additional expense 
and loss to which they may be put, owing to the lands 
lying over their mines being severed by the railway, or 
by reason of the interruption of the continuous working 
of the mines, or through the same being of necessity 
carried on in such a way as to avoid injury to the rail- 
way ; also, for any minerals not purchased which the 
construction or maintenance of the railway has made it 
impossible to work. Arbitration alone is the method 
prescribed for settling the amount of this compensation, 
if disputed. Where the surface of the lands and the 
minerals under them are not owned, leased, or occupied 
by the same people, and damage is sustained by the surface 
owner, lessee, or occupier in consequence of any airway 
or other work made necessary by the railway, the com- 
pany are further required to make him full compensation. 
In order to ascertain whether the mines have been or 
are being worked so as to damage the railway or works, 
power is given to the company to inspect any mines 
lying under or near the railway, after giving twenty- 
four hours* notice in writing, and to enable them to 
effect their purpose, they are empowered to use any 
apparatus or machinery belonging to the owner, lessee, 
or occupier of the mines, and employ all necessary means 
to calculate the distance between the mines and the 



1 Airways, headways, gateways, or water-levels through the mines, 
measures, or strata, of the dimensions and sections prescribed in the 
special Act, or, if there are none, not greater than 8 feet wide and 8 
feet high. 
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railway. Any owner, lessee, or occupier who refuses to 
allow this inspection is liable to a penalty (to be forfeited 
to the company) of £20 for each refusal. If any of the 
mines appear to have been worked contrary to the pro- 
visions of the general or special Act, the company may 
give jiotice to the owner, lessee, or occupier, requiring 
him to construct such works and adopt such means as 
may be necessary or proper for the safety of the railway, 
and should the notice be disregarded, the company may 
do the work themselves and sue the defaulting party for 
the amount of expense incurred. 

The foregoing provisions have, it is said, created a new 
code as to the relation between mine owners and railway 
companies, where lands are compulsorily taken. The 
ordinary law by which, when the owner of land sells it 
to another, even though reserving the subjacent minerals 
to himself, he is prevented from derogating from his 
grant and letting down the surface, has no application. 
The owner of the mines, where the company will not 
compensate him, may work the mines right up to the 
surface if he pleases, provided he does so in the ordinary 
manner. The provisions of the Act were inserted for 
the common advantage of the landowner and the under- 
takers. The former "was not to be compelled to sell 
minerals which were not needed for the purpose of the 
undertaking, and they " (the company) " were not to be 
compelled to purchase and pay for minerals which they 
did not want, which the owner of them might never 
desire to work, and as to which it would be often difficult 
to determine beforehand whether their working would 
be likely to affect the . . . railway constructed on the 
surface of the land." ^ 

1 Per Lord Herschell in The Lord Provost of Olasgow v. Farie 
(1888), 13 App. Ca., p. 682. 
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There is a considerable divergence of opinion as to 
what is included in the term " minerals." On the one 
hand, it is said it includes every substance that can be got 
from underneath the surface of the earth for the purpose 
of profit, or — as Lord Herschell expressed it in the case 
above referred to — all substances other than vegetable 
matters forming the ordinary surface of the ground 
which lie together in seams, beds, or strata are commonly 
worked for profit, and have a value independent of the 
surface of the land. This would include clay, sand, or 
gravel. On the other hand, the question of whether a 
substance is a mineral or not is said to be one of fact, 
depending upon whether in the vernacular of the mining 
world, the commercial world, and landowners, the term 
"mineral" would cover it. From the wording of the 
77th section, it will be seen that minerals which con- 
stitute mines only are excepted ; but, though the primary 
meaning of "mine" points to a working underground, 
the prevalent opinion now appears to be that, where 
here used, it has a wider sense, and includes open work- 
ings or quarries. "The word * mines' must be taken to 
signify all excavations by which the excepted minerals 
may be legitimately worked and got." ^ 

To justify an owner in giving the notice of his intention 
to work, it is not necessary that he should intend to 
work the mines himself, but he must have a bond fide 
intention to work them either by himself, or his lessees, 
or licensees. If he gives a notice vexatiously, under 
circumstances from which it plainly appears either that 
there are no minerals which could be gotten at a profit, 
or that there is no such bond fide intention to work them, 
the landowner would not be allowed to act upon it. 

1 Ih.j per Lord Watson, p. 678. 



CHAPTEK VII 

THE RIGHTS AND DUTIES OF COMMON CARRIERS 

Ko railway can be opened for the public conveyance of 
passengers until the prescribed notices have been given to 
the Board of Trade. Two notices are requisite, the first 
informing the Board of the intention to open, the second 
naming the time when the railway or the portion of it 
in question will, in the opinion of the company, be suffi- 
ciently completed for the safe conveyance of passengers, and 
ready for inspection. The railway must not be opened for 
traffic until the expiration of one month after the first, and 
ten days after the second notice. Upon receipt of the 
latter, the Board send an inspector to examine into the 
construction of the railway and works. If he reports 
that the working of the line would be attended with 
danger to the public, the Board may from time to time 
order the postponement of the opening for any period not 
exceeding a month at a time, until it appears that the 
defects have been remedied. A copy of the inspector's 
report is required to be furnished for the information of 
the company, but the discretion of the Board, so long as 
it is exercised bond fide, is an absolute one, and is subject 
to no appeal.^ 

The same provisions apply to the opening of any 
additional line of railway, deviation line, station, junction, 

1 5 & 6 Vict., c. 55. 
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or crossing on the level which forms a portion of, or is 
directly connected with, a railway on which passengers are 
conveyed, except that the Board may dispense with the 
notices. 1 

The railway, constructed in accordance with the pro- 
visions of the special Act, and approved by the inspector of 
the Board of Trade, is then declared "open to the public." 
This expression nowadays is taken to mean that a railroad 
has been completed between certain places, that locomotive 
power and carriages or trucks have been provided, and that 
for certain specified remuneration passengers and goods will 
be conveyed to the various stations upon the line of rail- 
way. The notion of a passenger providing his own 
engine, or his own carriage, does not now suggest itself, 
though very many of the wagons used for the conveyance 
of goods are the property, not of the company, but of 
private persons. These private wagons are now the 
representatives of what, in the early days of railway 
promotion, was expected to be the natural order of things. 
Just as roads and canals had been constructed as highways 
which any of the public might use on payment of the 
prescribed toll, so it was presumed that a tramroad or 
railroad would simply be another and better form of 
highway ; and just as a private person might provide his 
own carriage on the road, or place his own boat upon the 
canal, so it was thought he would provide his own trucks 
and motive power for the railroad, and on it convey his own 
goods, or, as a carrier, the goods of others. While the 
railroads were chiefly used for the conveyance of goods, 
and the motive power continued to be animal, such a user 
seemed the most natural, and presented few difficulties. 
But'^he application of steam as the motive power, and the 
rapid development of traffic, soon showed the impractica- 

1 34 & 35 Vict., c. 78, s. 5. 

8 
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bility of such independent action on the part of individuals. 
At the same time, it is quite possible that the early- 
development of railways would have been greatly checked 
but for the prevalent idea that the lines authorised to be 
constructed would be as open to the public as the high- 
roads or the canals, and that there would be no monopoly 
of the means of transit. Even as late as 184t'5 the idea 
that a railway was only another form of highway was still 
strongly held by the Legislature. That they contemplated 
not merely the possibility, but the probability of such a 
user, and were determined to secure to the public the 
right to exercise it, is plain from the words of the Kail- 
ways Clauses Consolidation Act, 1845, which, in s. 
92, provide that upon payment of the tolls demandable, 
all companies and persons shall be entitled to use the 
railway with engines and carriages properly constructed as 
directed by statute, and subject to regulations to be made 
by the company owning the railway. The determination 
to maintain this right for the public is all the more 
remarkable, as experience had by that time shown that 
the exercise of it was attended with difficulties. Indeed, 
in 1840, a Committee of the House of Commons reported 
that such a right, already secured in various railway Acts, 
was practically a dead letter, because no powers of access 
to stations and watering-places were conferred, the tolls 
demandable were too high for independent persons to 
work at a profit, and because it was necessary to place the 
running of trains under the control of one head. It will 
be observed, however, that no provision is made in the 
Act of 1845 for removing any of these obstacles, and it 
therefore looks as if s. 92 were inserted rather for the 
purpose of asserting the right of user, than of facilitating 
its exercise. For whatever reason, however, it was 
preserved, the right still exists, though, as regards private 
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persons, probably the only instance of the exercise of it 
occurs in the case of the wagons owned by private traders, 
to which allusion has been made. With this exception, 
the right is more theoretical than practical, for, as has been 
pointed out, though the use of the line with proper engines 
and carriages is granted to the public, there is no right to 
use other necessary accessories, such as stations, signals, 
and points, and the Court has no machinery by which to 
compel the railway company to work their signals and 
points, and perform the other necessary services for the 
traders' benefit, as it will not order the performance of 
such a continuous act, and one over which the Court 
would have no direct supervision. 

Beside the power of using the line, any person may lay 
down a branch railway or siding to communicate with 
the company's line. The company are required to make 
(at the cost of the person requiring the same) the openings 
in their line necessary to effect such communication. 
This right, however, is subject to many qualifications. 
The branch railways must not run parallel to the company's 
railway ; any person making or using them is subject to 
any reasonable bye-laws made by the company ; the offset 
plates and switches (the points and crossings) must be 
constructed and renewed according to the most improved 
method adopted by the company, and under the direction 
of their engineer ; and no siding can be put in at a place 
set apart for any specific purpose with which such 
communication would interfere, — such as a station, — nor 
where there is a bridge or tunnel, or the line is not on the 
level.-^ Owing to these limitations, sidings are now as a 

1 In the case of a railway company deriving more than a third of their 
gross receipts from passenger traflSc, the Board of Trade may prescribe 
conditions under which the power of putting in a siding is to be 
exercised, if they are of opinion that the exercise of the power would 
seriously endanger the public safety, and that an arrangement may be 
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matter of fact almost universally put in under agreement 
between the trader and the company. 

It may be taken that at the present day practically all 
the traffic on a railway, except where one company has 
" running powers '' over the line of another, is conducted 
by the company who either owns the line or are in 
occupation of it, and they act as carriers of passengers and, 
in most instances, of goods, providing for that purpose 
their own engines and carriages. The power to act as 
carriers, and to make charges for their services, is con- 
tained, as far as the general law is concerned, in s. 86 of 
the Eailways Clauses Consolidation Act, 1845, which 
enacts that it shall be lawful for a railway company to use 
engines, and carriages to be drawn thereby, and to carry 
upon the railway all such passengers and goods as shall be 
offered to them for that purpose ; and the 89th section of 
the same Act provides that nothing in that Act or the 
special Act shall impose upon the company a greater 
liability than that of a common carrier. But it does not 
follow that the company are common carriers of all goods, 
for they may, if they think fit, refuse to carry any parti- 
cular class of goods, or only carry them upon special terms, 
freeing the company from liability for loss or damage 
in certain events. They may, and in practice often do, 
give notice to the public to that effect, and their duty is 
then governed solely by the provisions of the Kailway and 
Canal Traffic Acts; they are bound only to afford "reason- 
able facilities " for the carriage of such goods, and under 
such circumstances they carry them under a special 
contract, the terms of which, however, must be just and 

made with a due regard to existing rights of property. 6 & 6 Vict., c. 
55, s. 12. 

A dispute as to the proper place to make the communication is, under 
certain circumstances, to be settled by the Board of Trade. 3 & 4 
Vict., c. 97, ss. 18, 19. 
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reasonable. A railway company, it has been said, are only 
common carriers "according to their profession."^ 

If the company do profess to be common carriers of the 
particular goods brought to them for carriage, they then 
become insurers of such goods, and are liable for their 
loss, or for damage to them, whether arising from the acts 
of third persons, or from causes altogether beyond their 
control; and in fact under all circumstances, except 
where the act of God, or of the Queen's enemies, the 
negligence or misconduct of the consignor, or the inherent 
nature of the goods themselves, is the cause of the loss 
or damage. Where it can be shown that the loss or 
damage was due to natural causes, directly and ex- 
clusively, without human intervention, and that it could 
not have been prevented by any foresight, pains, and care, 
reasonably to be expected, the carrier is not liable. The 
act of God is some overwhelming natural force which 
cannot happen by the intervention of man, and against 
which ordinary precautions would be unavailing. Light- 
ning, and an extraordinary storm are famihar examples. 

IjOss or damage through the Queen's enemies is not 
likely to be of very frequent occurrence in this country, 
and is not of any practical importance. The negligence 
of the consignor himself may be the direct cause of the 
loss or damage, in which case it would be obviously 
inequitable to hold the carrier responsible ; for instance, 
the goods might be improperly packed, and become 
damaged in course of transit from the handling which 
they must ordinarily and necessarily undergo, or they 
might be addressed in such a careless or misleading way 
as to cause them to go astray, notwithstanding that all 

1 By the recent Rates and Charges Provisional Orders, a fresh obliga- 
tion has been imposed upon railway companies of carrying perishables 
by passenger train on certain conditions. See App., p. 304, 
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reasonable care was taken of them. In these cases the 
owner himself would have to bear the loss, though in the 
latter instance, if the address were so defective as to be 
apparent to any one examining it, and the goods were 
accepted by the carrier without remark, he would be 
answerable for their safety. 

Again, the goods may be such that, though all reason- 
able care is bestowed on them by the carrier, they, from 
their own inherent nature, become damaged. The carrier 
is not liable for loss or damage arising from the ordinarj' 
wear and tear and chafing of the goods, or from their 
ordinary loss or deterioration in quantity or quality in 
the course of transit For example, he is not liable for 
loss or damage from the ordinary decay of fruit, or from 
the ordinary diminution or evaporation of liquids, or the 
ordinary leakage from casks in which the liquids are put, 
or from the spontaneous combustion of goods, or from 
their tendency to effervescence or acidity, provided the 
goods are not kept in transit for an unreasonable length 
of time. This defence on the part of the carrier may 
arise more especially in the case of animals, where the 
damage may be caused by their natural timidity, quite 
apart from want of care ; and it seems that if the carrier 
can show that an animal was loaded in a proper manner, 
and in a suitable truck, that there was no negligence on 
the part of his servants, and that nothing unusual occurred 
in the course of the journey, in spite of which the animal 
on arriving at its destination was found to be injured, 
the presumption is that the cause of damage is its own 
inherent vice, and the company are not liable. In 
practice few, if any, of the railway companies carry 
animals except under a special contract, by which their 
responsibility is defined. 

The reason for imposing a wide liability upon common 
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carriers is thus stated by Holt, C. J., in the leading case of 
Coggs V. Bernard: — " And this is a politic establishment 
contrived by the policy of the law, for the safety of all 
persons, the necessity of whose affairs oblige them to 
trust these sorts of persons, that they may be safe in 
their ways of dealing ; for else these carriers might have 
an opportunity of undoing all persons that had any deal- 
ings with them, by combining with thieves, etc., and yet 
doing it in such a clandestine manner as would not be 
possible to be discovered." The reason has long passed 
away, but the liability still remains, and a great part of 
the law relating to carriers is a record of their struggles 
to free themselves from it, and to modify it in various 
ways. 

In the case of small parcels of great value the respon- 
sibility was exceptionally great, and was very inadequately 
remunerated, as the charge made depended on the size 
and weight of the package or parcel. Carriers, therefore, 
exhibited in their receiving offices notices to the effect 
that they would not be liable for any injury or loss 
to goods above a certain value, unless the nature and 
value were declared at the time of consignment. These 
notices, if brought home to the consignor, were held to 
constitute a special contract, but the Courts decided that 
they in no case exempted the carrier from liability if 
there were gross negligence ; and the term " gross 
negligence " was so vague, and the difficulty of showing 
that the consignor had seen the notice was so great, that, 
in 1830, Parliament was induced to interfere, and what 
is known as the "Carriers Act" (11 Geo. IV and 1 
Will. IV, c. 68) was passed. It provides that a common 
carrier by land shall not be liable for the loss of, or injury 
to, any parcel or package containing certain specified 
classes of goods, when the value of the goods shall exceed 
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£10, unless at the time of the delivery to the common 
carrier the value and nature of the goods are declared by 
the person sending it, and, if demanded, an increased 
charge is paid, or an engagement to pay it is given and 
accepted by the person receiving the parcel or package. 
The goods ennumerated are gold or silver coin (foreign 
or otherwise) ; any silver or gold, in a manufactured or 
unmanufactured state ; any precious stones ; jewellery ; 
watches, clocks, or timepieces, of any description ; 
trinkets ; bills ;^ notes of the Bank of England, Scotland, 
or Ireland, or of any other bank in Great Britain or Ire- 
land ; orders, notes, securities for the payment of money, 
English or foreign ; stamps ; maps ; writings ; title-deeds ; 
paintings; engravings; pictures; gold or silver plate, or 
plated articles ; glass ; china ; silk in a manufactured or 
unmanufactured state, and w^hcther wrought up or not 
with other materials ; furs ; or laces. (Machine-made lace 
has been excepted by a later Act.) 

On the value and contents of the parcel or package 
being declared, the carrier is entitled to demand an 
increased charge, according to a scale which is to be 
exhibited in a conspicuous part of the receiving office, as 
a compensation for the greater risk and care to be taken 
for the safe conveyance of the parcel. He is then to 
give a receipt for the parcel, which is not subject to 
stamp duty. If the parcel, after being so insured, is lost, 
the owner is entitled to recover damages for the loss, and 
also the increased charge made for the carriage. Nothing 
in the Act is to be deemed to protect the carrier from 
liability in case the goods are lost or injured through the 
felonious acts of the servants in his employ, who are 
themselves also in such a case to be responsible. The 
onus of proving the contents and value of the parcel in 

1 I.e. Bills of Exchange, 
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case of loss lies on the party suing, and the carrier is 
only liable for the damage proved, not exceeding the 
declared value, together with the increased charge. 

Should the goods not be declared, the statute will 
protect the carrier, even though they are lost or damaged 
through gross negligence, but if there is a wilful mis- 
feasance on his part, — if he wilfully do something with 
them which is inconsistent with his contract of carriage, — 
he will stm remain liable. Though stated in the pre- 
amble to extend to articles " of great value in a small 
compass," the Act is not confined to articles of that 
description, but extends to any article coming within one 
of the classes of goods enumerated, however large it may 
be. A large looking-glass has been held to come within 
the term "glass," thus requiring it to be declared. 
" Loss," where used in the Act, means loss by the carrier, 
not the loss sustained by the owner of the goods through 
their non-delivery. It need not be permanent, and goods 
become lost within the meaning of the Act directly they 
get on the wrong road, for however short a time they go 
astray. Though the Act is stated only to apply to car- 
riers by land, still if the goods are booked through for a 
journey partly by land and partly by sea, the carrier will 
be protected, provided the loss occurred during the land 
portion of the journey. " Value " means intrinsic value 
to the consignor, so that if a person were to purchase 
jewellery for £11, 14s., with 15 per cent, discount, reduc- 
ing the price to £9, 19s., and resold it for a sum exceed- 
ing £10, on sending it ofi" by rail to his purchaser, he 
would have to make the declaration, for the value to him 
would be the price contracted to be paid by the con- 
signee. 

It will be observed that if the loss or damage occurs 
through the felonious acts of the carrier's servants, the 
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carrier will be responsible. The word " servant " has for 
this purpose received a wide definition, and includes all 
the parties actually employed in doing the work which 
the carrier undertakes to perform. Where a railway 
company advertised particular premises in their time- 
tables as a receiving office for goods and parcels, which 
were in the occupation of a person who was partly their 
agent for receiving the goods, and partly carried on other 
business, — the company's vans calling from time to time 
during the day to collect the goods and take them off to 
the nearest station, — the company were considered answer- 
able for the felonious acts of a servant of the occupier of 
the premises, who stole a parcel which had been left at 
the office to be forwarded. It is not necessary for the 
owner of the goods to show that they were stolen by any 
particular servant, so long as he can show that they must 
have been taken by some servant. If he can show a 
prima facie case that a company's servant stole the goods, 
should suspicion point to any particular servant, who is 
not called by the company as a witness to prove his 
innocence, a jury is then justified in finding the company 
liable for the loss ; but the greater degree of probability 
that it was one of their servants who took the goods, by 
reason of their greater facility of access to them, is not 
sufficient. 

There being no limit to the extra sum which the carrier 
might charge for insurance, railway companies were in 
many instances in the habit of charging sums which were 
practically prohibitory, so that senders of goods preferred 
consigning them at the ordinary rate, and taking the 
risk themselves. In consequence of the report of a 
Parliamentary Committee,^ published in 1877, most of 
the principal railway companies bound themselves to 
1 See Hodges ou Railways, 7tli ed,, vol. i., p. 582. 
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charge certain specified rates for insurance, which they 
were not to alter without giving notice to the Board of 
Trade, and it is presumed that goods coming within the 
Act are still carried under this arrangement. The rates 
for insurance will generally be found in the books of 
time-tables published periodically by the different railway 
companies. 

The liability of a railway company as common carriers 
continues from the time the goods are delivered to them 
till their delivery to the consignee or his nominee at the 
place to which they are to be carried, or, where there is 
no duty on the carrier to deliver at the consignee's 
address, until a reasonable time has elapsed, to afford the 
consignee an opportunity of calling for them. 

If the company are in the habit of receiving certain 
classes of goods at a particular office, or on particular 
premises, and that course of business is made known to 
the public, a delivery at some other office, or on some 
other premises, even though it be made to a servant of 
the company, will not suffice ; and delivery, say, of a 
horse to a porter whose exclusive duty it is to attend to 
passenger's luggage would not be sufficient, if it is known 
that horses are received for carriage at a particular part of 
the station by persons who have charge of that branch of 
the carrier's business. 

After delivery to him the carrier must convey the goods 
safely, and, as stated, deliver them to the consignee or his 
nominee at the place of destination ; but it may be agreed 
between the consignee and the carrier, while the goods 
are in transit, that they shall be delivered to the former 
at any place short of their intended destination, so that 
if goods are consigned by rail from London to Carlisle it 
is competent for the consignee and railway company to 
agree that they may be delivered, say, at Lancaster, and 
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when they are handed over in pursuance of such an 
arrangement, the carrier has performed his part of the 
contract. If no such agreement is made, the carrier must 
deliver according to his usual course of business. In the 
majority of cases, railway companies undertake to deliver 
at the consignee's address, and their common-carrier 
liability then continues until the goods are so delivered ; 
but where they do not agree to do this, and it is not their 
practice to do the carting from their stations, their liability 
as insurers continues only until the lapse of a reasonable 
time after the arrival of the goods at the station where the 
consignee is to take delivery, to enable him to cart them 
away. What is a reasonable time depends upon the 
circumstances of each particular case. Two days were in 
one case held to be suflBcient. From that time their 
liability as insurers ceases, and they can only be sued in 
case the goods are lost or damaged through their negligence 
in not taking reasonable care of them. In other words, 
their character of common carriers becomes merged in that 
of warehousemen, who are only liable for the negligence 
of themselves or their servants, so that if goods were 
placed by a railway company in their warehouse, and, 
after the expiration of a reasonable time from arrival in 
which delivery might have been taken, an accidental fire 
broke out, by which they were destroyed, the loss would 
fall on the owner. A railway company, on the arrival of 
goods, of which delivery is to be taken at the station, 
generally send out to the consignee a document called an 
advice note, informing him that the goods have arrived, 
and are awaiting his orders, and that if they are not 
removed within a specified time, they will be warehoused 
at certain specified charges, and that from that time the 
company's liability as carriers will cease. The goods are 
sometimes sold on the faith of such an advice note, the 
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note being endorsed over to the purchaser to enable him 
to obtain delivery. Should the company in the meantime 
part with the goods to a third person without the pro- 
duction of the note, they, in some cases, become liable 
to the purchaser, on his presenting the note to take 
delivery, on the ground that in the note they have 
stated they were in possession of the specified goods; 
and they are estopped, or prevented from going behind 
such statement and showing that they have since parted 
with the possession. But to raise the estoppel the state- 
ment or representation in the note, or the delivery to the 
wrong person, must have been made negligently, or else 
the representation that they are in possession of the goods 
must have been ,made directly to the particular person, 
who seeks to make them liable, intending that he should 
act upon it, and causing him so to do. The advice note is 
not a document of title to the goods like a bill of lading, 
which passes the property in the goods to the person to 
whom it is endorsed. 

But quite apart from the duty imposed upon them by 
the issue of such an advice note, carriers are bound to see 
that the goods are delivered to the proper persons ; if they 
are delivered to a person for whom they were not intended, 
the carriers will be liable in an action for the value. The 
case of Steplienson v. Hart ^ is an illustration of this. An 
owner of goods, being imposed upon by a swindler, 
consigned a box at Birmingham to be carried by the 
defendants as common carriers to "J. West, 27 Great 
Winchester Street, London." The carriers found no such 
person residing at that address, but they received a letter 
signed " J. West," asking that the box might be forwarded 
to a public-house at St. Albans. They, accordingly, 
forwarded the goods, and delivered them there to a person 

1 4 Ring., 476 (1828). 
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calling himself West, who showed that he had a know- 
ledge of the contents of the box. This person, having 
received the box, disappeared, and the plaintiff*, in an 
action for its value, succeeded. But if the owner of goods, 
being imposed upon by the fraudulent representations of a 
swindler, sends them by a railway company, consigned to 
a fictitious person, whom the swindler represents himself 
to be, at a particular address, and the company, acting in 
good faith, and without negligence deliver the goods at the 
specified address, the sender is not allowed afterwards to 
say that there was no such person as the person to whom 
the goods were sent at that place, and cannot hold the 
company responsible for the loss he sustains. After the 
company's duties as carriers have ceased, they are only 
liable for delivering to the wrong person where they might, 
by taking reasonable precautions, have avoided doing so. 
There is then no absolute duty on them to deliver to the 
rightful owner. 

If the carrier, instead of delivering the goods to the 
consignee, deliver them to the real owner on the 
authority of the latter, he may, in the absence of any 
circumstances creating an estoppel, as mentioned above 
in speaking of an advice note, set this up as a defence to 
an action by the consignee. 

In connection with delivery there is a further duty 
imposed on railway companies as common carriers, — that 
of providing a fit and proper place for the purpose. This 
has arisen, in regard to the carriage of animals, in a case 
where cattle were being unloaded. When some of the 
beasts had been taken from the trucks they strayed on to 
the line — in consequence of there being no fence between 
the main line and the cattle siding — and were run over 
and killed while the rest of the beasts were being unloaded. 
The jury found that the place was unsafe, and the Court 



RIGHTS AND DUTIES OF COMMON CARRIERS 127 

above upheld the verdict, partly on the ground that there 
was no complete delivery, but partly, it would appear, on 
the ground that, even if there were, the company would 
nevertheless be liable, as the place was not safe. 

Should the consignee, on the goods being tendered to 
him by the carrier, refuse to receive them, the company 
then become what is called involuntary bailees, and are 
only bound to do what is reasonable for the protection of 
the goods. The reasonable course would, under ordinary 
circumstances no doubt, be for them to give notice of the 
refusal to the consignor, though even this they are not 
bound to do in all cases. 

In some cases the consignor has the right to stop 
the goods before they are delivered to the consignee, and 
require them to be handed back to him. This right of 
*^^ stoppage in transitu ^^ arises when a person, who has 
sold goods for which he has not been paid, learns, after 
despatching them by rail to the purchaser, that the latter 
has become insolvent. The vendor may then — so long as 
the goods are in transit and have not been actually de- 
livered — give notice to the carrier of his claim, forbidding 
delivery to the consignee, or requiring that the goods shall 
be held subject to his orders. Whether the goods are still 
in transit or not is often a question very difficult to decide, 
and the cases on the point can not be examined here.^ If, 
however, the purchaser has sold the goods while they are 
in transit, and has transferred to the person buying from 
him any document of title to them, by the indorsement 
6f which the goods which it represents are transferred, 
the right of stoppage is defeated. In any case it exists so 
long only as the goods are in transit, and does not apply 
where the company hold them merely as warehousemen. 

1 The cases axe very exhaustively dealt with in the 4th edition of 
Benjamin on Sale, p. 852, to which the reader is referred. 
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A common earner as such is bound to carry the goods 
of every one who tenders them to him, provided he has 
sufficient room, proper facilities for dealing with the 
traffic, and a sufficient sum is tendered to him for their 
carriage. He contracts to deliver them at their destination 
within a reasonable time, having regard to the circum- 
stances, but he only undertakes to carry them along the 
route which he ordinarily follows, and not by the shortest 
possible way. If a fall of snow causes a block on the 
railway, the company are not bound to use extraordinary 
efforts or incur extra expense in order to get the 
goods traffic through ; or if a line becomes blocked owing 
to the train of another company, who have running powers 
over the line, breaking down, the company are not liable 
for the delay caused thereby. It is for a jury, as the 
judges of fact, to say in each case whether there has been 
an unreasonable delay or not. 

The carrier is not bound to receive goods for carriage 
unless a reasonable sum is tendered to him for doing 
so, but as the Regulation of Railways Act, 1873, 
s. 14, provides that every railway company are to 
keep at each of their stations books showing the rates 
charged by them, which, of course, have to be within the 
maximum authorised by Parliament in their special Act, a 
consignor ought now to have no difficulty in finding out 
what sum he should tender. If the company accept the 
goods without demanding the carriage, they cannot sue for 
their charges until the journey is terminated, and they 
have performed their part of the contract But they 
need not deliver the goods until they have been 
paid, for besides the lien given them in respect of 
tolls for the use of the railway by the 97th section 
of the Railways Clauses Act, 1845, they have a lien at 
common law for the price of the carriage, but this 
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only empowers them (should they think fit to exercise 
it) to detain the goods and not to sell them. As ware- 
housemen, too, it may be, though it appears never to have 
been expressly decided, that they have a lien in respect 
of warehouse charges. If the goods are carried by the 
railway company, not as common carriers, but under 
a special contract, it is the general practice to insert a 
clause in the contract giving the company a lien, including 
the power to sell, for all charges in respect of goods 
carried for the person entering into the contract ; and 
with a trader who has much traffic, the company enter into 
an agreement (called a "ledger agreement") by which, 
instead of paying for each consignment of goods as it 
is sent off, there are periodical cash settlements between 
the parties, and in it there is generally a provision re- 
serving to the company a lien on all goods sent by the 
railway, not only in respect of the charges due for the 
particular consignment, but also for any money due to the 
company on any account. 

In case of loss of or damage to goods, the person who, 
as a general rule, is the proper person to sue the carrier 
is the owner, but if there is a special contract between 
either the consignor or consignee and the carrier, the 
person with whom the contract is made is entitled to 
bring the action. In the case, therefore, of a valid con- 
tract of sale of goods by the consignor to the consignee, 
the latter should sue; but if the contract of sale is 
not complete, as if there is no writing where writing 
is required, or if the goods are sent under a condition 
that they are to be returned if not approved, the carrier 
remains liable to the consignor. The rule is the same 
with regard to the person whom the carrier should sue 
for the price of the carriage, namely, that in the absence 
of a special contract the owner of the goods is the right 

9 
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person. In a recent case,^ where, in the special contract, 
the consignees were named as the persons who were to 
pay the carriage, the Court decided that on their refusal 
to do so the consignor was answerable, as it did not 
appear from the contract that the consignor was acting 
merely as the agent for the consignees in sending off the 
goods, and therefore there was an implied undertaking 
by him that if the consignees would not pay, he would. 

Formerly the railway company who contracted to carry 
the goods were the only company liable in the case of 
loss or damage, even though, by the contract, they agreed 
to carry them, not only over their own line, but to have 
them forwarded by the lines of other companies. Sup- 
posing, therefore, goods were contracted to be taken by 
the London and North-Western Kailway Company from 
Euston to Glasgow, a journey which would necessitate 
their passing over the London and North-Western system 
as far as Carlisle, and over the Caledonian Kailway Com- 
pany's line from there to Glasgow, and were lost between 
Carlisle and Glasgow, the owner could not formerly have 
sued the Caledonian Company, for he had made no con- 
tract with them, but with the London and North- Western 
Eailway Company. And this, in the absence of a special 
contract, would still be the safe course to take, for the 
law is now settled that where a railway company contract 
to carry to a place off their own system, and damage or 
delay is occasioned off the contracting company's line, on 
the system of some other railway company, the contract- 
ing company is liable to the same extent as the company 
on whose line the damage or delay takes place would have 
been if the contract had been made with them. And it 
seems that where goods are rightfully on the line of any 
railway company, that company may be sued for the loss 

1 Great Western Railxmy Co, v. Bagge (1885), 15 Q. B. D., 625. 
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or damage, even though the contract of carriage is not 
made with them, provided that, if there is a special con- 
tract containing special provisions exempting the con- 
tracting company from liability in certain cases, the 
company that is sued can take advantage of those provi- 
sions to evade responsibility in cases where the contract- 
ing company would, if sued, have been held not liable.^ 
This question is further considered with regard to the 
carriage of passengers, and the reader is referred to the 
chapter relating to that subject. 

A word or two may here be said with regard to the 
carriage of dangerous goods, which stand in a category 
by themselves. At common law, quite apart from any 
statute, it is the duty of a person who gives another 
dangerous goods to carry — goods which require more care 
and caution than ordinary merchandise, and which are 
likely, in the absence of such caution, to cause damage — 
to give notice of their dangerous character to the party 
employed to carry them, and on failure to do so, he is 
liable for the consequences which may ensue from the 
omission to give such notice, and is liable for .injury, not 
only to the carrier and his servants, but probably also to 
owners of merchandise in the custody of the carrier. 
Section 105 of the Kail ways Clauses Act, 1845, further 
provides that no person shall be entitled to carry or to 
require the company to carry upon any railway any 
aquafortis, oil of vitriol, gunpowder, lucifer matches, or 
any other goods which in the judgment of the company 
may be of a dangerous iiature ; and if any person sends 
by the railway any such goods without distinctly marking 

^ One of the conditions of a special contract is often to exempt the 
contracting company from liability for loss or damage arising off their 
own line, in which case the action should be against the company on 
whose system the loss or damage occurs. 
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their nature on the outside of the package containing the 
same, or otherwise giving notice in writing to the servant 
of the company with whom the same are left, at the time 
of so sending, he is liable to a penalty of £20 for every 
offence, to be forfeited to the company ; and the company 
may refuse to take any parcel that they suspect contains 
goods of a dangerous nature, or may require the same to 
be opened for examination. By the Explosive Substances 
Act, 1875 (38 Vict., c. 17, ss. 35, 39), every railway com- 
pany is, with the sanction of the Board of Trade, to make 
bye-laws as to the loading, conveyance, and unloading of 
the explosives named in the Act, and there are also laid 
down regulations as to the method of packing. Power is 
given to certain officials to search and inspect the vehicles 
and wharves of carriers to see that the regulations in the 
Act are complied with, in default of which the carriers 
are liable to penalties, and by s. 88, where, through the 
wilful act, neglect, or default of the consignor or con- 
signee, the company are prevented from complying with 
the provisions of the Act, the consignor or consignee is 
liable to similar penalties, and, on the conviction of either, 
the company are exempt. 



CHAPTER VIII 



SPECIAL CONTRACTS 



It has been shown that previous to the date of the 
Carriers Act, carriers exhibited notices on their premises, 
and elsewhere, to the public that they would not be liable 
for loss or damage to goods under certain circumstances. 
Wliether these general notices had the eflfect for which 
they were intended, unless actually brought home to the 
customer, so as to form the basis of a special contract, 
was a point on which there was a difference of opinion 
among the judges, though the opinion of the majority 
seems to have been that they did not. Even if these 
notices were so brought home to the customer's know- 
ledge, they did not apparently exempt the carriers from 
the consequences of gross negligence on the part" of their 
servants. But after the passing of the Carriers Act 
these doubts were set at rest, for, by the 4th section, 
it was enacted that no public notice should be deemed to 
limit the liability at common law of any common carrier, 
** any public notice or declaration by them made and 
given contrary thereto or in anywise limiting such liability 
notwithstanding." Section 6 further enacted that nothing 
in the Act was to annul or effect any special contract 
between the common carrier and his customer. The 
effect of these two sections was, what some of the judges 
considered to be the law before the Act, that if a notice 

133 
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was specifically given to a sender of goods at the time of 
his consigning them, limiting the company's liability, it 
formed the basis of the contract between the carrier and 
the customer, and the latter was bound by the conditions 
contained in the notice. The rule that a carrier could 
not protect himself against the consequences of the gross 
negligence of his servants was, after the Act, altered, and 
special contracts made under the provisions of the Act 
were, in a series of cases, held to exempt the carrier from 
liability for gross negligence, misconduct, and even fraud, 
— a state of things which led to the insertion of s. 7 in 
the Eailway and Canal Traffic Act of 1854. The follow- 
ing is an extract from the judgment of Lord Blackburn 
(then Mr. Justice Blackburn) in the leading case of Peek 
V. North Stqfoi'dshire Eailway Oo.,^ after reviewing the 
authorities on the subject : — " Now if this be a correct 
statement of the authorities before 1854 (and I am not 
aware that I have omitted anything), we find that by 
the express enactment of the Legislature in 1 1 Geo. IV 
and 1 Will. IV, c. 68, no public notice, or declaration 
given as such, in anywise affected the liability of a 
carrier as regarded goods in general, though special con- 
tracts might be made as at common law ; and it had been 
decided that such notices and declarations, when brought 
home to the customer, did operate as being the basis of a 
special contract to carry on the conditions contained in 
such notices. It had also been decided that such con- 
ditions, when thus made part of a special contract, were 
binding, even when protecting the company from respon- 
sibility for all loss or injury, however caused. It had 
further been decided that a special contract ought to be 
inferred from the act of a party sending goods after the 
receipt of a notice, even where the party protested against 

1 10 H. L. C, 473 (1863). 
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the notice. And this state of the law, it was alleged by- 
many persons, was taken advantage of by the railway 
companies, who had a practical monopoly of the carriage 
of goods, and, it was alleged, abused their advantages." 

Such was the state of things that the first Kailway 
and Canal Traffic Act was intended to remedy. The 
earlier sections, dealing with the duty to aflFord reasonable 
facilities, will be dealt with later on, but the section 
more particularly dealing with special contracts is s. 7. 
It provides that (1) every railway company shall be liable 
for the loss of, or for any injury done to, any horses, cattle, 
or other animals, or to any articles, goods, or things, 
in the receiving, forwarding, or delivering thereof, 
occasioned by the neglect or default of such company 
or its servants, notwithstanding any notice, condition, or 
declaration made or given by such company contrary 
thereto, or in anywise limiting such liability, every such 
notice, condition, or declaration being declared null and 
void ; provided that nothing in the Act is to prevent the 
said companies from making such conditions with respect 
to the receiving, forwarding, or delivering of any of the 
said animals, articles, goods, or things as shall be adjudged 
by the Court or judge, before whom any question relating 
thereto shall be tried, to be just and reasonable, (2) 
No special contract between the company and any other 
parties respecting the receiving, forwarding, and deliver- 
ing of any animals, articles, goods, or things is to be 
binding upon or affect any such party, unless the same 
be signed by him or by the person delivering such 
animals, articles, goods, or things respectively for carriage, 
(3) No greater damages are to be recovered for the loss 
of, or for any injury done to, any of "such" (probably 
intended to be "the following") animals beyond the 
sums of — For any horse, £50 ; for any neat cattle, per 
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head, £15 ; for any sheep or pigs, per head, £2 ; unless 
the person sending or delivering the same to the com- 
pany shall at the time of such delivery have declared 
them to be respectively of higher value than the sums 
mentioned. If such a declaration is made, the company 
may demand, and receive by way of compensation for the 
increased risk and care thereby occasioned, a reasonable 
percentage upon the excess value so declared above the 
respective sums so limited, and this is to be paid in 
addition to the ordinary rate of charge, and be notified 
in the way prescribed by the Carriers Act, and be binding 
upon the company in the manner therein mentioned. 
The proof of the value of such animals, articles, goods, 
and things, and the amount of injury done thereto, is in 
all cases to lie upon the person claiming compensation 
for such loss or injury. (4) Nothing in the section is 
to affect the right or liability of the company under the 
Carriers Act with respect to the descriptions of articles 
mentioned therein. 

The section is really one long and involved sentence, 
without a full stop from beginning to end, but is here 
split into paragraphs in order to make the meaning 
clearer if possible. As is explained hereafter,^ the 2nd 
section of the Act provides that railway companies are 
to afford all reasonable facilities for receiving, forward- 
ing, and delivering traffic, and, in consequence of this 
provision, it has been decided ^ that they cannot refuse 
altogether to carry any particular class of goods, if they 
have facilities for carrying them. The Act, therefore, 
seems to have left the law in this state. Kailway com- 
panies are bound to carry goods which they have the 
facilities and appliances for carrying. Those goods which 

1 See p. 194. 

2 See Dickson v. Great Nwthern Raihoay Co,, 18 Q. B. D., 176 (1886). 
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they profess to carry as common carriers they become 
" insurers '* of. Those goods which they do not profess 
to carry as common carriers they become liable for, if lost 
or damaged through the neglect or default of their ser- 
vants in receiving, forwarding, or delivering them, unless 
the goods are carried under a special contract. No mere 
notice is now to be valid, or operate as such special 
contract, but conditions may be incorporated into any 
contract between the company and the owner or sender, 
which is in writing and signed by the latter; and to the 
extent to which those conditions are held to be just and 
reasonable, the liability of the company for the neglect or 
default of their servants is qualified. 

The special contract may, of course, be written out and 
signed just as any ordinary agreement is, but the exigen- 
cies of the company's business do not allow of this, as 
a rule, and the customary plan is for a special form of 
consignment note to be signed by the person sending off 
the goods. Such a consignment note, on the face of it, 
generally contains none of the special conditions, but 
only the written particulars of the names of the consignor 
and consignee, a description of the goods consigned, the 
place to which they are to be carried, the weight, and the 
amount paid for carriage, etc. But there is also usually 
a reference directing the consignor's attention either to 
the back or to some other document or public notice on 
or in which the conditions are set out. There can be no 
contract unless both the parties consent to its provisions, 
and a question sometimes arises under circumstances 
such as these, whether, supposing the sender of the goods 
either wilfully or negligently, or otherwise, abstains from 
looking to see what the conditions are, there is a binding 
contract. It is now settled, as a general principle, that 
where notice is prominently given on the document con- 
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stituting the contract, of the incorporation of certain 
conditions set out elsewhere, the party contracting will 
be bound by them, although he sees neither the conditions 
themselves nor the notice. The principle has been thus 
stated ^ : — " A great number of contracts are, in the present 
state of society, made by the delivery by one of the con- 
tracting parties to the other of a document in a common 
form, stating the terms by which the person delivering it 
will enter into the proposed contract. Such a form con- 
stitutes the oflfer of the party who tenders it. If the 
form is accepted without objection by the person to 
whom it is tendered, this person is, as a general rule, 
bound by its contents, and his act amounts to an accept- 
ance of the oflfer made to him, whether he reads the 
document or otherwise informs himself of the contents of 
it or not." But this general rule does not apply (1) if the 
nature of the transaction is such that the person accepting 
the document may suppose, not unreasonably, that the 
document contains no terms at all, but is a mere acknow- 
ledgment of an agreement not intended to be varied by 
special terms ; (2) if there is fraud ; (3) if the document, 
without being fraudulent, is misleading, and does actually 
mislead the person who has taken it ; or (4), possibly, if 
the conditions are unreasonable or irrelevant to the main 
purpose of the contract — e.g, a condition that articles 
deposited in a cloak-room should become the absolute 
property of the company if not removed within two days. 
The company, it appears, are entitled to assume that 
the person tendering the goods for carriage can read, and 
that he pays such attention to what he is about as may 
reasonably be expected from a person in such a trans- 
action. But if such a person gave express notice to the 
company's servant, whose duty it was to receive the goods, 
1 Judgment iu Watkins v. Ryinill (1883), 10 Q. B. D., 178. 
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that he could not read, then probably it would be the 
duty of the company, in order to bind the sender by the 
special conditions, to have the conditions read over to 
him. It has been held, however, that if the consignor 
knowingly sends an illiterate man with the goods to the 
company's premises, and is aware that a document will, 
in ordinary course, have to be signed, he will be bound 
by what is contained in such document, and cannot be in 
a better or worse position than if he had signed it himself 
without reading it. It does not appear from the report of 
the case in question ^ whether the company had notice 
that the man could not read or not. 

The contract must also be signed^ but the signature 
may be either by the party to the contract or by the 
person whom he sends to deliver the goods to the com- 
pany. And the signature of an agent employed in a 
double capacity, by the consignor to deliver, and by the 
company to receive the goods, is sufficient to bind the 
consignor. No signature, however, is necessary in order 
to entitle the owner of the goods to enforce the contract 
against the carrier, for the provisions of the Act only 
apply where the carrier is seeking to shelter himself from 
liability under the terms of the special contract. 

The Act applies to the "receiving, forwarding, and 
delivering " of traffic only, and it is therefore competent 
for a railway company to make any conditions they like, 
and can get the consignor to agree to, with respect to the 
warehousing of the goods after the transit is over ; and 
in the case of the deposit of articles in a cloak-room, 
there is no duty on the company to limit the conditions 
they make to those that are reasonable, provided they are 
expressly brought to the notice of the contracting party. 

If the company issue a through ticket, or make a 

1 Foreman v. Qreat Western RaUioay Co. (1878), 38 L. T., 851. 
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through contract for the carriage of goods, over not only 
their own line, but the lines of other companies also, 
they may make what conditions they please with respect 
to that portion of the journey which is made over the 
lines of the other companies, for s. 7 only applies to 
traffic which is carried by the company over its own 
system. 

The section applies not only to the "forwarding," but 
to the "receiving and delivering," and, accordingly, 
where a horse, which was carried under a condition ex- 
empting the company from negligence, was, on its arrival 
in the horse-box at the station to which it was consigned, 
shunted on to a siding, and left there all night, in con- 
sequence of which it was damaged by the cold, it was 
decided that the condition applied, and that the special 
contract was a defence.^ 

The word "servants" in this Act, as in the Carriers 
Act, means not merely servants properly so called, but 
also the agents whom, though not strictly servants, the 
companies employ to do for them what they have 
contracted to perform. 

We now have to consider what constitutes a condition 
reasonable or unreasonable. In doing so, the condition 
should be looked at and determined with reference to the 
public at large, and not with reference to the particular 
consignor, or the conveyance of the particular consign- 
ment of goods in question. Conditions freeing the com- 
pany from (dl risk or responsibility in respect of any 
loss or damage have been over and over again held to 
be unreasonable, as even though the loss or damage were 

1 This was decided in one of the earlier cases, and it is probable 
the condition which exempted the company from negligence, however 
gross, would now, in the absence of an alternative rate, be held to be 
unreasonable. 
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occasioned by the gross neglect, misconduct, or fraud of 
the company's own servants, the company would be pro- 
tected by the condition. A stipulation that if goods 
improperly packed are lost, detained, or damaged, the 
company should not be liable, is unreasonable, for the 
improper packing would in no case conduce to the loss. 
So, too, a condition that the company should not be liable 
for the loss or detention of or damage to packages charged 
as " empties," under any circumstances, has been held 
void, though the company were in the habit of returning 
the empties carriage free. 

The foUowing conditions have been decided to be 
reasonable : — ^That the company should not in the case of 
meat, cheese, and perishable articles generally, be respon- 
sible for damage arising from loss of market ; that in the 
case of damage or detention, claims should be made within 
three days after actual delivery, and in- the case of loss of 
the goods, within seven days after delivery. A condition 
such as this is generally inserted in special contracts, and 
the consignee should, therefore, take care to examine the 
goods as soon after delivery as possible, and if damaged, 
inform the company of the fact at once. 

In the case of the carriage of animals, more especially, 
companies seem to have endeavoured to limit their liability 
by the most sweeping conditions in their special contracts. 
For instance, — the owners undertake all risks of convey- 
ance, loading, and unloading whatsoever, as the company 
will not be responsible for any injury or damage (how- 
soever caused) occurring to live stock of any description 
travelling upon the railway or in the company's vehicles ; 
the company will not be liable for damage to cattle unless 
the damage is pointed out at the time of unloading ; the 
company are to be free from all risk and responsibility 
with respect to any damage arising in the loading or 
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unloading, or injury in the transit, from any cause what- 
ever, it being agreed that the animals are to be carried at 
owner's risk, and that the owner is to see to the efficiency 
of the wagon before the stock is placed in it ; the com- 
pany shall not be answerable for any consequences arising 
from over-carriage, detention, or delay in, or in relation to, 
the conveying and delivering animals, however caused ; — 
in all these cases the defence of the company, based upon 
the conditions in the special contract, has failed. It will 
be observed that with regard to certain specified animals — 
horses, cattle, sheep, and pigs — the amount recoverable is 
limited, unless a similar declaration to that prescribed by 
the Carriers Act is made at the time of delivery to the 
company, and an insurance rate paid. Attempts have 
been made to similarly limit the amount to be recovered 
in case of damage to other animals which are not named, 
such as dogs, but hitherto they have not succeeded in the 
Courts, owing to the excessive rate charged for insurance ; 
but it seems that there would be nothing unreasonable in 
such a condition if the charge for insurance were a fair 
and moderate one. " This proviso " (as to the limitation 
of liability to certain specified sums) "does not apply to 
dogs, but it does not follow that a similar principle may 
not be applied to dogs by special contract."^ A condi- 
tion that the company should not be responsible for any 
damages for the loss of the dog, or for injury thereto, 
beyond the sum of £2, unless a higher value were declared 
at the time of delivery to the company and a percentage 
of 5 per cent, was paid upon the excess of value beyond 
the £2, is 'prima facie unreasonable, for 5 per cent, is, in 
the absence of evidence showing it to be a fair and proper 
charge, excessive. In the same way, where marbles are 

1 Per Lindley, L. J., in Dickson v. Great Northern Railway Co, (1886), 
18Q. B. D.,176. 
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carried, one-tenth of the vahie of the goods charged for 
insurance, is prima facie too much. It lies, therefore, on 
the company in these cases to show that the percentage is 
not greater than is reasonably necessary to compensate 
them for the extra risk they run. 

The company's liability with regard to the animals 
named in the 7 th section of the Railway and Canal Traffic 
Act, 1854, is limited by the sums specified therein, 
whether a special contract is entered into or not. 

The following are the terms upon which animals are 
now usually carried, and have been held to be reasonable, 
viz. : That the company will not be responsible for any 
loss or injury to the animal in the receiving, forwarding, 
delivering, unless the damage is caused by the negligence 
of the company's servants. The onus here lies upon the 
owner, if damage occurs, to prove that there has been 
negligence, which is often a difficult matter for him to do, 
as he generally does not see the animal from the time it 
is loaded until it arrives at its destination. And the 
evidence must be such as to point affirmatively to there 
having been negligence, and not merely to allow a guess 
or suspicion as to what was the cause of the damage. 
Thus, if at the end of the journey the animal is found 
dead in the truck, this is not in itself sufficient to fix the 
company with liability, because the cause of death can- 
not be more than conjectured. But if the owner is able 
to prove some fact in addition, such as that the animal 
was sent by mineral train, and that there was rough 
shunting, which would have caused the damage ; or that, 
in the case of a horse, the appearance of the horse-box on 
arrival showed that the animal had reared up and struck 
its head on the roof of the box, and so damaged itself, 
which it could not have done if properly fastened at the 
head, — the additional facts so proved would be evidence 
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of negligeDce sufficient to justify a jury finding in favour 
of the owner. There are also certain orders and regula- 
tions made by the Privy Council under the Contagious 
Diseases Animals Act, 1878, as to the carriage of animals, 
non-compliance with which, leading to the occurrence of 
the damage, would probably be evidence of negligence. 
These relate to providing the trucks with spring buffers, 
and having the floor strewn with litter or sand, or fitted 
with battens to prevent slipping ; to the prevention of 
overcrowding ; protecting shorn sheep from the weather ; 
and cleansing and disinfecting trucks, pens, etc., used by 
animals in transit. Water and food is also to be pro- 
vided at such stations as the Privy Council direct. 

Kailway companies in many cases offer to carry goods 
tendered to them for carriage at either of two rates at the 
option of their customers — a higher rate, for which they 
undertake the ordinary common carrier liability, and a 
lower rate (generally called the " owner's risk " rate), if 
the customer consents to be bound by conditions exempt- 
ing them from liability. A carrier is bound to carry for a 
reasonable remuneration, and if he offers to do so, at the 
same time offering in the alternative to carry on terms 
exempting him from liability, — and holds forth as an 
inducement a reduction of the price below that which 
would be reasonable remuneration for carrying at carrier's 
risk, or some additional advantage, which he is not bound 
to give, and does not give to those that employ him with 
a common carrier liability, — the conditions thus offered 
may be reasonable, though they would have been unreason- 
able if there were no option given.^ But it is doubtful 
whether the fact of there being an alternative rate will 
justify the company making conditions relieving them 

1 Per Blackburn, J., in Peek v. Xorth Staffordshire Railvxiy Co^ 
(1863), 10 H. L. C, 473. 
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from responsibility under all circumstances, even should 
the cause of damage be the wilful misconduct of their 
own servants. The point has so far never been expressly 
decided, though judges have thrown out dicta showing 
that they would be reluctant to hold that such a condition 
would be reasonable, the alternative rate notwithstanding. 
The conditions on which the goods are carried at the 
lower, or owner's risk, rate are generally that the company 
are to be relieved from all liability for loss, damage, or 
delay, except upon proof that it arose from " wilful mis- 
conduct " ^ on the part of the company's servants. 

Owners of goods lost^ damaged, or delayed have sought 
to reply to this defence of the alternative rates by show- 
ing that the option alleged by the companies to be given 
was not a real one, as the special rate was so much lower 
than the ordinary rate for which the company proposed 
to carry as common carriers, as to make the latter a pro- 
hibitory rate that no one would resort to, and in reality a 
compulsory one. No doubt the alternative must be fair 
and reasonable, but if the higher rate is within the 
maximum prescribed by the special Act, it is primd facie 
a reasonable rate, and it would be a strong thing to say 
that it is unreasonable to offer to carry at a fair price with 
the full liability, or, if the customer prefers, at a lower 
rate on conditions, however stringent, in favour of the 
company, because, as a matter of fact, every one, whether 
by reason of competition or otherwise, preferred to be 
their own insurers, and to have their goods carried for the 
lower sum. On this point the following extract from the 
judgment of Lord Watson, in a recent case in the House 
of Lords, is in point 2; — "A rate sanctioned by Act of 

1 See p. 147. 

* Great Western Railvxiy Co. v. McCarthy (1887), 12 App. Ca., 
218. 

lo 
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Parliament is a legal rate, which the company can exact 
from all who employ them to carry, unless they have dis- 
abled themselves from making the charge, by conceding 
terms unduly favourable to some of their customers. 
Until it is shown that they cannot lawfully charge the 
statutory rate, it must, in my opinion, be regarded not 
only as lawful, but as reasonable. I do not think a court 
of law would be justified in entering upon an inquiry for 
the purpose of ascertaining whether the Legislature had 
authorised an unreasonable rate, and without such an 
inquiry it would be manifestly unjust to hold that it was 
unreasonable. It was argued, however, that although the 
higher rate is in itself reasonable, the two rates must, 
nevertheless, be reasonable inter se; or, in other words, 
that the alternatives offered to the public will cease to be 
reasonable whenever the lower rate for carriage at owner's 
risk is so small in amount as to induce all consignors of 
cattle to adopt it. But I cannot assent to the proposi- 
tion that a rate involving the ordinary liability of carriers, 
which would be lawful and reasonable in the absence of a 
lower rate at owner's risk, becomes unreasonable because 
consignors invariably prefer the lower rate. The natural 
tendency of all consignors is to select the lower rate 
whenever, in their estimation, the deduction is sufficient 
to cover the risk which they undertake. Even if the 
deduction were more than sufficient for that purpose, I 
cannot understand why that should make the higher rate 
unreasonable. It may afford an inducement to the con- 
signor to elect the lower rate, but it cannot, in my opinion, 
be justly characterised as a compulsitor to do so." It 
seems, therefore, that when the conditions under which 
the goods are carried at the lower rate are such as not to 
exempt the company from the wilful misconduct of their 
servants, and the higher rate is within the maximum pre- 
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scribed by the special Act, it will require an exceedingly 
strong case to induce the Court to hold that there is not 
a reasonable alternative offered. If the extract from 
Lord Watson's judgment correctly states the law, it would 
appear that no difference between the respective amounts 
of the rates, however great, would be sufficient to render 
the conditions void, but this has not been expressly 
decided, and the language used by the other judges does 
not go so far. Should the two rates be in practical opera- 
tion, and there are customers who are in the habit of 
sending goods at both, it has been said that no judge 
ought to ask for stronger evidence to enable him to say 
that there was a real bond fide alternative. 

The meaning of several ambiguous expressions, con- 
stantly met with in conditions under the section, has at 
various times, been discussed, especially what is to be 
understood by the term " wilful misconduct." It is 
something distinct from accident or ordinary negligence, 
' and means the doing of something, or the omitting to do 
something, which it is wrong to do or to omit, where the 
person who is guilty of the act or the omission knows 
that the act which he is doing, or that which he is 
omitting to do, is a wrong thing to do or to omit ; and 
it involves the knowledge of the person that the thing 
which he is doing is wrong. If he knows that what he 
is doing will seriously damage the goods of a consignor, 
then he knows that what he is doing is a wrong thing to 
do ; and if it is brought to his notice that what he is 
doing, or omitting to do, may seriously endanger the 
things which are to be sent, and he wilfully persists in 
doing that against which he is warned, careless whether 
he may be doing damage or not^ then he is doing a wrong 
thing, and that is misconduct, and, as he does it inten- 
tionally, he is guilty of wilful misconduct. Or if he does 
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or omits to do something which everybody must know is 
likely to endanger or damage the goods, then it follows 
that he is doing that which he knows to be a wrong thing 
to do. Care must be taken to ascertain that it is not 
only misconduct, but wilful misconduct, and those two 
terms together import a knowledge of wrong on the part 
of the person who is supposed to be guilty of the act or 
omission.^ 

The following are instances of negligence which have 
not been considered to amount to wilful misconduct : — 
Cheshire cheeses, which, unlike smaller cheeses, ought to 
be packed on the flat sides in one layer, were packed in 
several layers, one over the other, and, consequently, 
crushed themselves by their own weight ; but if in this 
case the company's officials had had the peculiar know- 
ledge as to the method of loading which ought to have 
been adopted, the company would apparently have been 
liable ; the loading of a van on a truck which was not 
low enough to allow of sufficient headway, in passing* 
under the bridges over the line of another company ; 
packing agricultural implements on a truck shorter than 
themselves ; and the delivery of goods by mistake to 
persons who were not the proper consignees, where there 
is nothing to show that the mistake did not arise through 
pure inadvertence. 

A condition which states merely that goods are to be 
carried " at owner's risk," without more, only exempts the 
company from the ordinary risks incurred by goods in 
going along the railway, and does not cover injury from 
delay caused by the negligence of the company. 

The meaning of the word " detention," used in the 
ordinary form of risk note, has also been defined. A 

1 Per Brett, L. J., in Lewis v. Gfreat Western Railway Co, (1877), 
3 Q. B. D., 195. 
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special contract provided that the company were to be 
" relieved from all liability in case of damage or delay, 
except upon proof that such loss, detention^ or injury 
arose from the wilful misconduct on the part of the com- 
pany's servants." This condition was held not to afford 
the company a defence where, although the goods have 
arrived, and the consignee is ready to take delivery, the 
company's servants refuse to deliver to him. The con- 
signor had paid the carriage for the goods, but owing to a 
note to that effect not having been made on the consignment 
note the company's servants refused to deliver without 
the price of the carriage being paid, which the consignee 
declined to do, and the cattle (it was a case of the car- 
riage of animals) were subsequently injured while on 
the company's premises. The word " detention," as used 
in the condition, did not mean any detention by absolute 
refusal to deliver, but by something which prevented the 
company from delivering at the proper time. If the ser- 
vants of the company had taken the goods to the wrong 
person, either in the transit or at the end of it, that 
might have been " detention " or " delay " within the 
meaning of the condition. In a condition providing, in 
the case of the transit of goods over several companies' 
lines, that the contracting company were not to be liable 
for loss or injury occurring "off" their line, " off" means 
" out of their custody," and in such a case it lies upon 
them to show that the goods were not damaged when 
they handed them on to the next company to be for- 
warded. 

It has been held that where animals are carried under 
a condition that the company are not to be liable for any 
damage occasioned by the kicking, plunging, or restiveness 
of the animal, if the damage is occasioned through kicking, 
etc., caused by the negligence of the company's servants, 



CHAPTER IX 

GABRIAQE OF PASSENGERS' LUGGAGE 

Railway companies are bound by tbeir special Act to 
carry a certain weight of personal luggage for each 
passenger, free, but if the weight exceeds that prescribed 
by the Act they are entitled to charge for the excess. 
The amount varies with different companies, but a usual 
allowance is 120 lbs. for a first class, 100 lbs. for a second 
class, and 60 lbs. for a third class passenger. This pro- 
vision, however, usually applies only to ordinary trains, 
and when excursion trains are run, companies may give 
notice that they will not carry passengers' luggage free 
at alL 

Their liability with regard to personal luggage is the 
same as that with regard to other goods. Provided the 
passenger travels by the same train ^ they are common 

1 It has been hinted at more than definitely decided that a railway 
company are not common carriers of luggage unless the passenger 
travels by the same train (see Cutler v. London and North- Western Rail- 
toay Co. (1887), 19 Q. B. D., 64). If the luggage were put in the com- 
partment and not in the van, there would be an obvious reason for it, 
as there is an implied contract by the passenger in such a case (see p. 154) 
that he will take reasonable steps to look after it on the journey ; but 
the reason is not so clear if the luggage is placed in the van, as there 
is then no duty on the passenger with regard to it while in transit. 
Suppose a passenger had taken a ticket, and therefore contracted for 
the carriage of himself and his luggage, and, after seeing his luggage 
put into the van, went to the bookstall to buy a paper, which caused 
him to miss the train, and necessitated his follow by a later one. It 

152 
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carriers and insurers of it, subject, as in the case of other 
goods, to the provisions of the Carriers Act and the Kail- 
way and Canal Traffic Act. If the luggage, therefore, 
consists in part of any of the articles enumerated in 
the former Act,^ there must be a declaration made under 
the Act, or else the passenger must bear the loss himself, 
if loss or damage occur. So, too, were a company to 
give notice that they would not be common carriers of 
passengers' luggage, they would still be bound to carry it, 
for if they refused to do so, they would not be aflfbrding 
reasonable facilities in the receiving, forwarding, and 
delivering of traffic, ^ but they would then become liable 
for the neglect or default of their servants only, subject 
to any conditions they might make, which were just and 
reasonable, limiting the extent of such liability. 

The grounds on which conditions with regard to luggage 
will be held to be unreasonable seem to be much the same 
as those on which they have been held to be void when 
relating to ordinary goods. A regulation that the com- 
pany would not be liable for any passengers' luggage 
unless fully and properly addressed with the name and 
destination of the owner is not reasonable, as it ought to 
be limited to cases of misdelivery or delay, and to cases 
of negligence not amounting to wilful misconduct. It 
seems, too, that, as in the case of other goods, the con- 
ditions should be contained in a special contract and 
signed.^ 

is difficult to see why, if the luggage were lost in transit, the company's 
liability should not be that of a common carrier. 

1 Page 120. 2 Page 136. 

8 Cohen v. South-Eastem Bailway Co. (1877), 2 Ex. D., 253. Tliis 
point was apparently not raised in the recent case of Cutler v. London 
and North- Western RaUvHiy Co., 19 Q. B. D., 64, though, if signature 
is necessary, the case might have been disposed of on that short point 
without entering upon a long argument as to whether the condition was 
reasonable or not. In the case of the South-Eastem Railway Company's 
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Articles are frequently, with the assent of the passenger 
and for his convenience, put into the carriage in which 
he intends to travel — and so out of the immediate active 
control of the company's servants — instead of in the 
ordinary luggage van, where it would be under such 
control; it is then an implied term of the contract of 
carriage, that in return for the convenience of having his 
luggage at hand, the passenger shall, during the journey, 
take such reasonable care of his own property as might 
be expected from an ordinarily prudent man, and shall 
not by his own negligence expose it to more than the 
ordinary risk of luggage carried in a passenger train. The 
owner of a portmanteau took it with him in the carriage 
on a journey from Cheltenham to Reading. On arriving 
at Swindon he got out and went to the refreshment-room, 
and on coming back could not find his carriage, which 
had been shunted in the meantime. The train was just 
on the point of starting, so he got into- another carriage, 
but when he got to Reading, some of the contents of the 

Act, there is a section empowering them to make regulations as to the car- 
riage of passengers' luggage {MunsterY. South- Eastern RaUioay Co. (1868), 
4 C. B. N. S., 676), which means probably reasonable regulations, and 
if the conditions were made under such a power, and were reasonable, 
there would probably be no necessity for the signature of the passenger 
in order to bind him. This, however, does not appear to be a usual 
section in railway Acts, and it is not likely that many of the important 
railway companies possess such a power. Companies are in the habit 
of publishing in their official time-tables regulations with respect to 
luggage, but it must not be taken that they are all good law. For 
instance, the following are regulations which one of the principal 
English railway companies so publish at the present time:— "The 
company will not be responsible for articles accompanying passengers 
in carriages,** and "the company hereby give notice that they will not 
be responsible for the care of luggage unless it is fully addressed with 
the name and destination of the passenger, and the owner has seen it 
properly labelled with the company's printed labels ; '* but it appears 
that neither of these conditions would be an answer in an action brought 
by the owner of luggage for its loss. 
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portmanteau were discovered to be missing. The jury 
found that the plaintiff, the owner, had been negligent, 
and that there was no negligence on the part of the com- 
pany's servants, and it was therefore decided that the 
company were not responsible. ^ Subject to this exception 
there is no difference between the carriers' liability with 
regard to luggage carried with the passenger in the car- 
riage, and luggage taken in the van. 

The luggage must be the passenger's own luggage ; 
thus if a master sends a servant with his luggage by 
train, intending himself to follow later on in the day, the 
company are not liable for its loss or for damage to it 
unless they actually had notice that it was the master's 
property, and nevertheless received it ; but if the luggage 
is the property of the passenger it matters not that a 
person other than the passenger paid for the ticket, 
and therefore the company would be liable for the loss 
of a servant's luggage — he being a passenger — though his 
ticket was taken for him and paid for by his master. 

The duty imposed on the companies by their special 
Acts is confined to the carriage of personal luggage. 
" Whatever the passenger takes with him for his personal 
use or convenience according to the habits or wants of 
the particular class to which he belongs, either with 
reference to the immediate necessities or to the ultimate 
purpose of the journey, must be considered as personal 
luggage. This would include not only all articles of 
apparel, whether for use or ornament, but also the gun- 
case or fishing apparatus of the sportsman, the easel of an 
artist on a sketching tour, or the books of the student, 
and other articles of an analogous character, the use of 
which is personal to the traveller, and the taking of which 
has arisen from the fact of his journeying. On the other 

1 Tally V. Great Western Railway Co. (1870), L. R., 6 C. P., 44. 
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hand, the term * personal luggage ' being confined to that 
which is personal to the traveller, and carried for his use 
or convenience, it follows that what is carried for the 
purposes of business, such as merchandise or the like, or 
for larger or ulterior purposes, such as articles of furniture 
or household goods, would not come within the descrip- 
tion of personal luggage unless accepted as such by the 
carrier. The articles as to which the question in the 
present case arises, consisted of bedding. Now, though 
we are far from saying that a pair of sheets or the like 
taken by the passenger for his own use on a journey 
might not fairly bo considered as personal luggage, it 
appears to us that a quantity of articles of this description 
intended not for the use of the traveller on the journey, 
but for the use of his household when permanently settled, 
cannot be held to be so."^ Title-deeds belonging to a 
client, and money to pay witnesses in an action, the hear- 
ing of which he was going to attend, are not the personal 
luggage of a solicitor ; and a large toy horse used as a 
rocking-horse has also been held not to come wilhin the 
term. 

If the company have notice that a passenger has brought 
with him goods which are not luggage, and make no 
objection, or if they accept for carriage goods which are 
plainly merchandise, or other articles which are not 
personal luggage, without remark, they will be taken to 
have contracted to carry them as common carriers. And 
it is the same with regard to weight. If a company 
chooses to allow a passenger to take more than the number 
of pounds specified in the Act, they will be liable as 
common carriers for the excess. 

Marking a box on the outside with the word " glass " 

1 Per Cockbum, C. J., in Macrovj v. Great Western Railway Co, 
(1871), L. R., 6 Q. B., 612. 
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was decided not to have been a sufficient notice to the 
company that the box contained merchandise, as it did 
not afford any indication that the contents were really 
glass, but merely that the passenger desired to have it 
handled with more than ordinary care. The notice, in 
order to bind the company, must be given to some person 
who has authority to make a contract on theii* behalf with 
respect to the carriage of luggage. It ought to be some 
person of greater authority than an ordinary porter, for 
it is unreasonable to suppose that he could make such 
a contract so as to bind the company, and, in the same 
way, delivery and notice to the guard in the course of the 
journey will not be sufficient. 

We have stated, with the regard to the liability of a 
common carrier for ordinary goods, that it continues from 
the time of delivery to him to the time of delivery by 
him, or until a reasonable time has elapsed for the owner 
or consignee to take delivery. The same principle applies 
to passengers' luggage, but it is sometimes a more difficult 
question to decide whether there has or has not been 
delivery in the case of luggage. A passenger may arrive 
at a railway station with his luggage a considerable time 
before the train by which he intends to travel is adver- 
tised to start, and after leaving his luggage in charge of a 
porter, the passenger may go away and return just before 
the time of departure. Supposing the luggage to be lost 
in the interval, who is to suffer 1 On the one hand, a 
railway company might have to employ double or treble 
the number of porters than is their custom if they are to 
supply men to look after and take care of luggage for an 
indefinite time, however long, before a train starts. On 
the other hand, it cannot be contended that a passenger 
is to keep constant watch and guard over his luggage from 
the time it is taken off the cab till it is placed in the van 
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or carriage without being able to leave it even for the 
purpose of taking his ticket. The test seems to be, 
was the luggage delivered to the porter for the purpose 
of transit only, or to suit the private convenience of the 
passenger apart from such purpose? It is the duty of the 
company to receive luggage for transit a reasonable time 
before the train departs, it being a question of fact for 
the jury in each case what a reasonable time is. Should 
the passenger, after handing the luggage to the porter, go 
off to pay a call or to a hotel to play billiards, there would 
be strong evidence to show that the luggage was deposited 
with the porter for safe custody, and was not delivered to 
him merely for the purpose of transit ; but if the passenger 
merely went to the refreshment -room provided by the 
company for the convenience of their travellers, and 
remained there a reasonable time in order to obtain re- 
freshment, the company would probably be held liable. 
The period of time, if a long one, between the arrival of 
the passenger at the station and the departure of the train 
would also be evidence that the delivery was for some 
private purpose of the passenger and not for transit. In 
Bunch V. Greai Western Railway Co,^ the leading case 
on this point, Mrs. Bunch on Christmas Eve went to 
Paddington for the purpose of joining her husband there, 
and travelling with him to Bath. She arrived at the 
station — owing to its being holiday time and the traffic 
heavy — forty minutes before the train started, with a 
portmanteau, a hamper, and a Gladstone bag. She told 
the porter to label the two former, but to put the latter 
in the carriage, and she asked him if it would be safe to 
leave them with him, to which he replied in the affirma- 
tive. The luggage was put on a trolly by the porter, and 
Mrs. Bunch then went to meet her husband, coming back 

1 13 App. Ca., 31 (1888). 
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with him in about ten minutes, when the Gladstone bag 
and the porter had disappeared. There was a notice 
posted up at the station that passengers were required to 
see their luggage duly labelled, as until it was labelled it 
would not be put into the trains, nor would the company 
assume or incur any responsibility in respect of it ; that 
the company's servants had strict orders not to take 
charge of any luggage or parcels, and if passengers were 
desirous of leaving them under the charge of the company 
they must themselves take them or see them taken to and 
deposited in the cloak-room. In an action for the value 
of the Gladstone bag and its contents it was found as a 
fact that the porter had been negligent, and the company 
were held liable for the loss. They apparently ad- 
mitted that if the lost article had been one of those 
which had been labelled, and was to have been placed 
in the van, they would on the facts have been liable ; but 
they endeavoured to draw a distinction upon the ground 
that the Gladstone bag was, under the direction of the 
passenger, to have been placed in the carriage unlabelled ; 
this, however, was held to make no difference. Lord 
Watson thus deals with the law : — " In the ordinary 
course of business, passengers' luggage is received at the 
entrance to the station by the servants of thd company, 
and is by them conveyed either to the van or to the 
carriage in which he intends to travel. I do not mean 
to say that railway companies are under any statutory or 
other obligation to provide that accommodation ; but they 
find it to their interest to do so ; find in taking charge of 
luggage for these purposes, their servants act within the 
scope of their implied authority. Their duty is, according 
to prevailing usage, limited to the transport of passengers* 
luggsige from the vehicle which brings it to the station 
to a train which is about to start, and does not extend 
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to their taking charge of luggage which cannot, in any 
reasonahle sense, be considered as in the actual course of 
transit. It may be that railway porters do sometimes 
undertake the charge of luggage which is merely intended 
for future transit; when they do so, they exceed the 
limits of their implied authority, and in that case their 
possession cannot be regarded as the possession of their 
employers. If the respondents (Mr. and Mrs. Bunch) 
had gone to Paddington Station at noon of the 24th of 
December 1884, and had then left their Gladstone bag 
with a porter in order that it might accompany them on 
their journey to Bath by the 5 p.m. train, I should have 
had no hesitation in holding that the appellant company 
had not become responsible for its safe custody during the 
interval In that case it would have been in accordance 
with well-known practice, and therefore an implied term 
of the subsequent contract between the parties, that the 
company were not to be liable unless the luggage was 
duly deposited in the office provided for that purpose. 
On the other hand, if the respondents had arrived at the 
station at 4.55 p.m., I entertain as little doubt that the 
delivery of their Gladstone bag to a porter, for the pur- 
pose of its being conveyed to the carriage in which they 
were about to travel, would have made the possession of 
their porter that of the appellant company. Whether 
passengers* luggage delivered to a railway porter, is in his 
possession for present or merely with a view to future 
transit, is necessarily a question of degree depending upon 
the circumstances of the case. Railway companies, as a 
matter of fact, frequently provide for the travelling public, 
not only booking offices, but refreshment-rooms and other 
conveniences; and passengers who merely avail themselves 
of such accommodation as incidental to their use of the 
railway, cannot be held to have temporarily ceased to 
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prosecute their journey. It is impossible to fix any pre- 
cise limit of time prior to the starting of a particular train, 
within which the company are to be liable for passengers' 
luggage delivered to their servants for conveyance by it, 
and beyond which they are not liable. In my opinion 
the company are responsible for luggage delivered to and 
in the custody of their servants for the purpose of transit, 
whenever it can be reasonably predicated of the passenger 
to whom it belongs that he is actually prosecuting his 
journey by rail, and is not merely waiting in order to 
begin its prosecution at some future time." 

As regards the delivery of luggage by the company to 
the passenger at the end of the journey, it is the duty 
of the company to have it ready for delivery upon the 
platform, at the usual place of delivery, until the owner, 
in the exercise of due diligence, can call for and receive 
it, and it is the owner's duty to call for and remove it 
within a reasonable time. If he fails to do this, at the 
expiration of such reasonable time the company's liability 
as insurers ceases, and they become only liable as 
warehousemen for the negligence of their servants. The 
company are not compelled to do more than deliver the 
luggage on the platform, but if they employ porters to 
convey it, at the instance of the passenger, from the 
railway carriages to cabs, their liability as common 
carriers continues until the luggage is placed on the 
cab, and delivered to the passenger there. A passenger, 
on arrival at his destination, requested one of the 
company's porters to take his bag from him and carry 
it to a cab, but, owing to the number of passengers 
requiring cabs, the porter was obliged to go some little 
distance before he found one disengaged, whereupon he 
placed the bag on the footboard. He then returned to 
find the passenger, but before the latter reached the 

II 
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cab the bag had been stolen : the company were held 
responsible for the loss. Should the passenger, instead 
of taking his luggage away, at the expiration of a 
reasonable time, leave it in the charge of a porter, the 
company have performed all that they can be required 
to do : there has been a delivery by them to the 
passenger, and a redelivery by the passenger to the 
porter as his agent, and the company no longer continue 
to be answerable for the latter's negligence. 

We have already had occasion to mention incidentally 
that luggage may be deposited in a cloak-room or left 
luggage office at a railway station ; and although there 
is no obligation on the company to provide these con- 
veniences, it is now the almost universal practice to have 
one at every station, which passengers may use, subject 
to a small charge. The safe custody of luggage in this 
way, however, is only undertaken by the company on 
certain conditions, which are usually brought to the 
notice of the person making the deposit by means of 
a printed receipt or ticket given him when he does so, 
and are thus incorporated into the contract. ^ These 
conditions usually are that the ticket received by the 
owner when the deposit is made must be produced 
when the article is taken out, or else other satisfactory 
evidence of ownership given; that an additional charge 
will be made if the articles are left for more than a 
certain number of days; that the company will not be 
responsible for luggage unless taken away within a year, 
after which period it is sold to pay expenses ; and that 
they will in no case be responsible for any article 
exceeding the value of £10, or some other fixed sum 
(or sometimes for any article exceeding a specified 
value), unless an insurance rate is paid on the excess 

1 See p. 137. 
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value. These conditions — which relate to dealing with 
luggage either before the delivery to the company, and 
the receipt of it by them for transit, or else subsequent 
to the delivery by the company to the passenger — are 
not covered by the provisions of s. 7 of the Railway 
and Canal Traffic Act, 1854, and there is, therefore, 
nothing to compel the company, in making the conditions, 
to limit them to such as are just and reasonable only. 
But should the conditions be irrelevant to the main 
purpose of the contract, it may be that the person 
depositing the luggage must have eau^ess notice of them, 
for the rule that a person taking a ticket on which the 
conditions or a reference to them are or is printed, 
which he puts into his pocket without reading, is 
taken to have notice of the conditions, does not appear 
to apply to such a case.^ Should the contract not state 
when the cloak-room will be open, so as to enable the 
owner to get his luggage out, the company's duty is to 
deliver it within a reasonable time after he demands it, 
so that if the owner comes at an unusual time, say, on 
Sunday, or late in the evening, and demands delivery, 
it is a question of fact for the jury whether under the 
circumstances the company ought to have had the cloak- 
room open, or not. 

1 See p. 138. 



CHAPTER X 

DAMAGES FOR BREACH OP CONTRACT TO CARRY GOODS 

Having briefly considered the rights and duties of 
railway companies relating to the carriage of goods, 
animals, and luggage, there remains the question of what 
are the damages which the injured party may recover, 
supposing the company do not fulfil their obligations. 

The basis of the law as to damages for breach of 
contract to carry is laid down in the case of Hadley v. 
Baxendale,^ where the defendants, who were carriers, 
were sued for the delay in the delivery of a broken 
shaft, part of the machinery of a mill, which had been 
sent to serve as a pattern for a new shaft. In con- 
sequence of the delay the new shaft was delayed in 
completion, the plaintiffs' mill was stopped, and the 
profits which they would otherwise have made were lost. 
The defendants had no knowledge of the special circum- 
stances of the case. It was decided that the loss of 
profit, caused by the stoppage of the mill, could not 
be recovered. The following rule was laid down : — 
"When two parties have made a contract, which one 
of them has broken, the damages which the other party 
ought to receive in respect of such breach of contract 
should be (1) such as may fairly and reasonably be 
considered either as arising naturally, i,e. according to 

1 9 Exch. 341 (1864). 
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the usual course of things from such breach of contract 
itself; or (2) such as may be reasonably supposed to 
have been in the contemplation of both parties, at the 
time they made the contract, as the probable result of 
the breach of it." 

(1) The damages must arise naturally from the breach 
of contract, or, in other words, they must be such as 
would, in the ordinary coui'se of things, be the direct 
consequence of the act complained of. In the case of 
the toted loss of goods, for which there is a market, and 
which can be easily replaced, the ordinary measure of 
damage is the market valiLe at the time and place at 
which they ought to have been delivered. If such 
goods are damaged the owner is entitled to have paid 
him the difference between their value if they had been 
delivered according to the contract, and their actual 
value in the injured condition. Should goods be delayed 
an unreasonable time the consignee may recover the 
difference between the market value at the time and 
place when and where they ought to have arrived, and 
the market value at the time when, and place where, 
they did arrive, together with other incidental expenses 
to which he may be necessarily put, such as making 
inquiries after the goods. The hotel expenses of the 
owner, however, incurred while waiting, are too remote. 
If the goods consisted of passenger's luggage, which, as 
the company would be aware, would contain articles of 
clothing, required by the passenger probably for use 
immediately, it may _be a reasonable and necessary act 
for the owner, should there be delay, to replace the 
articles, even at an enhanced price, in which case he 
may recover the cost of such articles ; and it would 
probably be held his duty to do so, where the con- 
sequences of his waiting for the luggage would be 
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pecuniary loss, out of all proportion to the value of the 
articles. For instance, where a valuable appointment 
depended on the passenger's arrival at a distant destina- 
tion, say, New York, by a certain day, and, on the 
journey to the port of embarcation, his luggage went 
astray, it would probably be his duty to replace it at 
once, and not, by waiting, to risk missing the ship by 
which it was necessary that he should sail. In all cases 
with respect to damages, it is a standing rule that the 
injured party must act reasonably, and take all reasonable 
6teps to render the loss as small as possible. 

But the lost or damaged goods may be such as cannot 
be replaced at the destination to which they are con- 
signed. The consignee may then buy similar goods at 
the nearest place at which he can obtain them, and sue 
the company for the cost price, the expenses of transit 
to the place at which they ought to have been delivered, 
and a fair sum for importer's profits. It has also been 
said that where there is no "market," it is impossible 
to lay down a general principle upon which to assess 
damages. The injured person is entitled to the full 
amount of the damage which he has really sustained 
by the breach of contract; but the person who has 
broken the contract must not be exposed to additional 
cost by reason of the injured person not doing what, 
as a reasonable man, he ought to have done. On 
the other hand, there is no obligation on the injured 
person to act otherwise than in the ordinary course of 
business. 

If there has been a contract to resell the goods, the 
price at which such contract was made will be evidence 
of their value. 

No general rule can be laid down by which to test 
whether any particular damage is, or is not, too remote ; 



DAMAGES FOR BREACH OF CONTRACT 167 

but particular heads of damage have at various times 
been considered and adjudicated upon. Where there 
was an unieasonable delay in the carriage of skins, the 
plaintiff was held disentitled to the amount which he 
had paid by way of wages to his workmen who were 
kept unemployed during the delay ; and we have already 
seen that where a mill or factory is stopped by reason 
of the delay of the carrier in delivering goods, the 
millowner cannot recover for the loss of profit which 
he would have made if he had been able to continue 
working. In both these cases no special notice was 
given to the carrier of the consequences which would 
follow his breach of contract. A plaintiff sent goods 
from Manchester to his traveller at Cardiff. The goods 
were delayed till the traveller had left Cardiff, and the 
plaintiff in consequence lost the profits which he would 
have obtained by a sale there. No notice was given to 
the railway company of the object for which the goods 
were sent : it was held that the plaintiff could not 
recover such profits, he was only entitled to the difference 
in market value between the time the goods ought to 
have been, and the time when they were delivered, and 
that was the value independent of any circumstances 
peculiar to the plaintiff. And it may be taken generally 
that where the consignee of goods, not usually consigned 
for sale, has sold them before their arrival, the railway 
company, in the absence of knowledge on their part 
that they have been so disposed of, are not liable for 
the amount of prpfit which the consignee would have 
made out of the contract. In another case, rags, which 
ought to have been delivered in twenty-four hours, were 
not delivered for some days owing to a mistake. The 
rags were damp when packed, but of this no notice was 
given to the company. In consequence of the delay 
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they heated, rotted, and became useless, and in an action 
for their value it was decided that the damage was too 
remote. 

It has several times been argued — and there have been 
dicta on the part of judges — that railway companies are 
not liable for " loss of market " when there is no special 
contract to deliver by a particular time. This- expression 
is a rather ambiguous one. It may mean that between 
the time when the goods ought to have been and the time 
when they were actually delivered the market value of 
the goods has fallen, say, from 20s. to 10s. a ton, and 
therefore there has been a loss of market equivalent to 
10s. a ton, which it appears the owner can recover, as the 
goods are of so much less value to him. " If goods are 
sent by a carrier to be sold at a particular market, — if, for 
instance, beasts are sent by railway to be sold at Smith- 
field, or fish is sent to be sold at Billingsgate, — and by 
reason of delay on the part of the carrier they have 
not arrived in time for the market, no doubt damage for 
the loss of market may be recovered. So if goods are 
sent for the purpose of being sold in a particular season, 
when they are sold at a higher price than at other times, 
and if, by reason of breach of contract, they do not arrive 
in time, damages for loss of market may be recovered. 
Or if it is known to both parties that the goods will sell 
at a better price if they arrive at one time than if they 
arrive at a later time, that may be ground for giving damages 
for their arriving too late, and selling for a lower sum." ^ 

(2) The second class of damage, mentioned at the be- 
ginning of the chapter, is that kind of damage which "may 
be reasonably supposed to have been in the contempla- 
tion of both parties, at the time they made the contract, as 
the probable result of the breach of it." Of course the class 

1 Per Mellish, L. J., in The Parana (1877), 2 P. D., 118. 
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of damage mentioned under (1) would also be included 
in this, but this head extends further. The judgment in 
Hadley v. Baa^endale, after the words just quoted, proceeds 
thus : — " Now if the special circumstances, under which 
the contract was made, were communicated by the 
plaintiffs to the defendants, and thus be known to both 
parties, the damages resulting from the breach of such a 
contract, which they would reasonably contemplate, would 
be the amount of injury which would ordinarily follow 
from a breach of contract under these special circumstances, 
so known and communicated. But, on the other hand, if 
these special circumstances were wholly unknown to the 
party breaking the contract, he at the most could only 
be supposed to have had in his contemplation the amount 
of injury which would arise generally, and in the great 
multitude of cases, not affected by any special circum- 
stances, from such a breach of contract." (The Court 
considered that the stoppage of the mill would not "in 
the great multitude of cases" have followed from the 
non-delivery of the broken shaft.) 

Where the consignor has a particular and specially 
urgent object in sending goods, which he communicates to 
the carrier, or if circumstances are brought to the notice 
of the carrier from which the latter ought reasonably 
to have inferred the object for which they were sent, 
damages may be recovered for the natural consequences 
of the failure of that object. Suppose, for example, goods 
are sent off by a person intending to exhibit them at 
a show, and are plainly addressed to the exhibition 
grounds, this would be notice to the railway company 
that the goods were wanted in time for the show to 
be held there; and if they were delayed, the company 
would be liable for the loss of profit (whether exceptional 
or not) and loss of time incurred by the consignor, owing 
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to the non-delivery. So, if the consignee has entered into 
a sub-contract with a third person to sell the goods to him, 
and to enable the consignee to fulfil his sub-contract it is 
necessary that the goods be delivered to him by a certain 
date, where this is specially brought to the notice of the 
carrier the latter will be liable for the profit which the 
consignee would have made out of the sub-contract should 
the goods not be delivered in time. It was formerly 
supposed that the terms of the sub-contract must be 
brought to the notice of the carrier in such a way as 
to lead to an inference that one of the terms of the con- 
tract of carriage was that the carrier should be liable for 
the special damage ; but it was pointed out in later cases 
that a person contemplates the performance and not the 
breach of his contract, and therefore he does not contract 
to pay the damage, but the ground on which he is liable 
is that he is aware that the non-performance by him 
of what he has contracted to do will have certain results, 
and cause a certain loss to the party with whom he contracts, 
and that loss, therefore, he has to make good. And the 
liability of the carrier seems to be the same when, though 
no direct notice of the sub-contract was given by the 
consignor to the carrier, the latter was aware of it from 
other sources ; if the carrier is not aware of it, then the 
notice must be a definite and precise one. Mere chance 
words dropped in conversation as to the object with 
which the goods are being carried will not necessarily be 
a sufficient notice, unless the words are brought home 
to the mind of the person to whom they are spoken in 
such a way as to render it a natural inference of fact that 
it was intended that the extra burden should be undertaken 
by the carrier. The notice must be given to the carrier, 
or he must have the requisite knowledge, at the time the 
contract for carriage is entered into. 
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In addition to the profits which the consignee would 
have made out of the sub-contract, the railway company, 
where notice has been given them, are also liable for 
the full amount of damage really sustained by the con- 
signee ; and if, in consequence of an action being brought 
by the purchaser under the sub-contract against the 
consignee, the latter has to pay damages for the breach of 
his contract, the railway company must compensate him 
for the loss he thereby suffers, and in determining the 
amount of such compensation the actual amount of damages 
and costs paid to the purchaser, though not conclusive, 
may be taken into account. This is on the assumption 
that the consignee acted as a reasonable man should, 
in defending the action, for the company could not be 
compelled to pay any extra costs incurred in consequence 
of unreasonable conduct. 

There is an alternative course which the consignee of the 
goods, who has entered into a sub-contract for the sale of 
them, may take in case of their non-delivery, namely, to 
buy the best substitute he can, to fulfil his contract, and 
charge the carrier with the additional expense to which he 
has in consequence been put. This course could only be 
adopted when there is a market readily accessible in which 
he can obtain the goods, for, in many instances, it would 
not be possible for the consignee to purchase a substitute 
at the last moment, when the time within which the 
railway company should have delivered the goods according 
to their contract has expired. 



CHAPTER XI 

UNDUE PREFERENCE, AND THE RAILWAY AND CANAL 

COMMISSION 

It has been said that " at common law a person holding 
himself out as a common carrier of goods was not under 
any obligation to treat all customers alike. The obliga- 
tion which the common law imposed on him was to 
accept and carry all goods, delivered to him for carriage 
according to his profession (unless he had some reason- 
able excuse for not doing so), on being paid a reasonable 
compensation for so doing ; and if the carrier refused to 
accept such goods, an action lay against him for so refus- 
ing. If the customer, in order to induce the carrier to 
perform his duty, paid, under protest, a larger sum than 
was reasonable, he might recover back the surplus beyond 
what the carrier was entitled to receive, as being money 
extorted from him. But the fact that the carrier charged 
others less, though it was evidence to show that the 
charge was unreasonable, was no more than evidence 
tending that way. There was nothing in the common 
law to hinder a carrier from carrying for favoured indi- 
viduals at an unreasonably low rate, or even gratis. All 
that the law required was, that he should not charge any 
more than was reasonable.*'^ 

1 Per Blackburn, J., in Great Western Railtoay Co, v. Sutton (1869), 
L. R., 4 H. L., p. 237. 
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But though this was so at common law, it was not the 
view of a railway company's duties taken by the Legisla- 
ture, even in the earliest times. It was the practice, as 
far back as the commencement of the present reign, to 
insert in the company's special Act a provision enacting 
that the charges authorised should be made equally, and 
when the Kailways Clauses Consolidation Act came to be 
passed in 1845, a similar section was incorporated in that 
Act. 

" It shall be lawful for the company, subject to the 
provisions and limitations herein, and in the 
special Act contained, from time to time to alter 
or vary the tolls by the special Act authorised to 
be taken, either upon the whole, or upon any par- 
ticular portions of the railway, as they shall think 
fit; provided that all such tolls be at all times 
charged equally to all persons, and after the same 
rate, whether per ton per mile, or otherwise, in 
respect of all passengers, and of all goods or car- 
riages of the same description, and conveyed or 
propelled by a like carriage or engine passing only 
over the same portion of the line of railway under 
the same circumstances, and no reduction or 
advance in any such tolls shall be made, either 
directly or indirectly, in favour of or against any 
particular company or person travelling upon or 
using the railway." ^ 
The word " toll " is here used widely, as covering any 
charge made for carriage by the company, but there is an 
ambiguity which often occurs in the use of the word, 
which should be pointed out. In its stricter and less 
comprehensive sense it means the payment for the use of 
the railway as a highway, as distinguished from "fares," 

1 S. 90. 
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" rates," or " charges," which are payments made to the 
company acting as carriers. The wider sense is that 
defined in s. 3 of the Kailways Clauses Consolidation 
Act, 1845, where it is stated to include " any rate, charge, 
or other payment payable under the special Act for any 
passenger, animal, carriage, goods, merchandise, articles, 
matters, or things conveyed on the railway." It is of 
some importance to note the distinction, because, not- 
withstanding the definition just quoted, there are sections 
in the same Act in which the word " toll " has been held 
by the Courts to be used in the narrower sense. Thus, 
the provision that no tolls shall be demanded or taken for 
the use of the railway, unless milestones or posts at every 
quarter of a mile are set up and maintained, with numbers 
or marks denoting the distances, has been held not to 
apply to charges made by the company when acting as 
carriers. The company are bound to exhibit on a board 
a list of all the tolls authorised by the special Act to be 
taken and exacted by them, failing which, no tolls shall 
be demanded or taken for the use of the railway. Here, 
again, the penalty only attaches to the non-exhibition of 
" tolls " in the narrower sense.^ In default of payment 
of tolls in this sense, too, the company may detain and 
sell the carriages or the goods in respect of which the toll 
is payable, or, if they have been removed, other carriages 
or goods of the debtor coming on their premises, and out 
of the proceeds pay themselves the amount of the debt ; 
but this privilege does not affect their right to sue for the 
amount in an action at law.^ 

Besides the prohibition of unequal charges contained 

1 There is some doubt whether the actual or the maximum tolls are 
here referred to ; but the words " which shall be exacted," which occur 
in the section, seem to denote the actual tolls. 

3 Carriages can only be detained for tolls due in respect of carriages, 
and goods for tolls due in respect of goods. 
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in 8. 90, quoted above, a still more important provision, 
having a similar object, was included in the Railway and 
Canal Traffic Act, 1854, which enacted that no railway 
company " shall make or give any undue or unreasonable 
preference or advantage to or in favour of any particular 
person or company, or any particular description of traffic, 
in any respect whatsoever, nor shall any such company 
subject any particular person or company, or any parti- 
cular description of traffic, to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever." ^ 

Jurisdiction to enforce this provision was conferred 
upon the Court of Common Pleas, who had the exclusive 
right to decide matters arising under the Act. But 
though the Court decided several important questions 
thus brought before them, the tribunal was not altogether 
satisfactory. As was pointed out by Lord Campbell, 
when the bill was before the House of Lords, " the code 
was not one which the judges could interpret, inasmuch 
as it left them altogether to exercise their discretion as to 
what was reasonable, with no statutable or common law 
authority to guide them." What one judge might think 
reasonable might not appear to be so to another ; none of 
the judges could pretend to any technical knowledge of 
the working of railways, and there was no appeal from 
the Court of Common Pleas. Experience confirmed 
these anticipations, and in 1873 the jurisdiction was 
transferred to the Railway Commissioners appointed by 
the Railway and Canal Traffic Act of that year. Three 
Commissioners were appointed, one having experience in 
the law, and another in railway business, thus securing 
the technical knowledge whicli the former tribunal lacked. 

On any question which, in their opinion, was one of 
law, the Commissioners were in some cases required, and 

1 S. 1. 
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in other cases had a discretion, to state a case for the 
opinion of the superior Courts, and thus a limited right of 
appeal was given. Their decisions were enforced by 
means of an injunction ordering or forbidding the com- 
pany to do certain acts, — such as continuing the undue 
preference complained of, — but they had no power to award 
damages. This tribunal, which was originally appointed 
for five years, continued in operation for fifteen years, — 
their powers being continued from time to time, — during 
which it pronounced some two or three hundred decisions. 
It did not, however, appear to be completely satisfactory, 
and a Parliamentary Committee appointed to investigate 
the relations between the railway companies and the 
traders inquired, amongst other things, into the necessity 
of having such a tribunal. In the Committee's report, 
published in 1881, they found that it was necessary to 
maintain permanently some special tribunal to which 
questions as to the rights and duties of railway com- 
panies, in their relations to the trade and traffic of the 
country, should be referred, and that security should be 
taken that the procedure of such tribunals should be 
simple, cheap, and expeditious. They recommended, 
among other things, that the Commission should be made 
permanent; also that their jurisdiction should be enlarged; 
that bodies, such as Chambers of Commerce and Agricul- 
ture, constituted for the protection of trade, should have 
a locus standi before the Commission ; that there should 
be power to award damages for illegal charges and undue 
preference ; and that there should be one appeal from the 
Commissioners' decision, as of right. In 1888 the powers 
of the then existing Commission were continued no longer, 
but another Railway and Canal Traffic Act was passed, 
constituting a new tribunal, which is now in existence. 
A "Railway and Canal Commission" was established, 
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coDsisting of two appointed, and three ex-officio Com- 
missioners. The two former are appointed on the 
recommendation of the President of the Board of Trade, 
and one of them is required to have experience in railway 
business. The three ex-officio Commissioners are judges 
of a Superior Court, one being nominated for England, 
and one each for Scotland and Ireland, but none of the 
ex-officio Commissioners are required to act out of the 
part of the United Kingdom for which they are nomin- 
ated. At the hearing of any case not less than three 
Commissioners must attend, the ex-officio Commissioner 
presiding. They have full jurisdiction to hear and de- 
termine all matters, whether of law or of fact, and have 
the same powers as a Superior Court with regard to the 
attendance and examination of witnesses, the production 
and inspection of documents, the enforcement of their 
orders, the entry on and inspection of property, and other 
matters necessary or proper for the due exercise of their 
jurisdiction under the Act, or otherwise for carrying the 
Act into effect ; but no person must be punished for con- 
tempt of Court except with the consent of an ex-offi^cio 
Commissioner. Rules regulating the practice before them 
may be made by the Commissioners with the consent of 
the Lord Chancellor and the President of the Board of 
Trade. A party to any proceeding before them may 
appear in person, by counsel, solicitor, or by parlia- 
mentary agent, certified by the Chairman of Committees 
of the House of Lords, or the Speaker of the House of 
Commons, to have been in practice for two years before 
the passing of the Act, provided his name is inscribed on 
the roll kept by the Commissioners for the purpose. The 
proceedings are very much like those in an ordinary 
action. The complaint must be contained in a written 
document, signed by the applicant or his solicitor, con- 

12 
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tainiug a clear and concise statement of the facts, the 
grounds of the application, and the relief or remedy 
claimed. It is divided into numbered paragraphs, and is 
in the form prescribed by the rules. Unless there is an 
extension of time, the company file their answer within 
fifteen days, and the applicant his reply within six days 
of the answer. At the hearing the evidence is given 
viva voce, unless the Commissioners order certain facts to 
be proved by affidavit. An absolute discretion over costs 
is given to the tribunal. No appeal lies from their 
decision upon a question of fact, or upon any question 
regarding the loctis standi of a complainant, but otherwise 
there is an appeal to a superior Court of Appeal, whose 
decision is usually final. There is, however, a very 
limited right, with the leave of the Court below, to 
appeal to the House of Lords. In two other important 
respects, the present Commission varies from its prede- 
cessors : — Certain public bodies^ may appear before them 
to complain, without showing that they are in any way 
aggrieved ; and they may appear in opposition to a com- 
plaint, if the Commissioners think they are likely to be 
affected by the decision. The Commissioners may, in 
addition, or in substitution for any other remedy, award 
to any complaining party, who is aggrieved, such damages 

1 "Any harbour board, or conservancy authority, the Common 
Council of the City of London, any Council of a city or borough, any 
representative county body created in the then or any future session of 
Parliament, any justices in quarter sessions assembled, the Commis- 
sioners of Supply of any county in Scotland, the Metropolitan Board of 
Works, or any urban sanitary authority not being a council, as afore- 
said, or any rural sanitary authority ; or any such association of traders 
or freighters, or Chamber of Commerce or Agriculture as may obtain a 
certificate from the Board of Trade that it is, in the opinion of the 
Board of Trade, a proper body to make such complaint." Before 
granting the certificate, which is to be in force for twelve months, the 
Board of Trade may, if they think fit, require the body to give security 
for costs. 
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as they find him to have sustained. But to enable them 
to do this, the complaint must have been made within 
a year of the discovery of the matters complained of. 
Where a complaint is for undue preference, no damages 
can be awarded if the Commissioners find that the rates 
complained of have, for the period during which they 
have been in operation, been duly published in the rate- 
books of the company required to be kept at their stations 
for public inspection, unless the complainant has given 
written notice to the company, requiring them to abstain 
from, or to remedy the matter of the complaint, and the 
railway company have failed, within a reasonable time, to 
comply with the requirements in such a manner as the 
Commissioners think reasonable.^ 

To this tribunal the jurisdiction of the old Court of 
Common Pleas with regard to undue preference has been 
transferred, together with other matters which will be 
noticed later. They have the exclusive jurisdiction over 
these, so that for a breach of the obligations imposed 
upon a railway company by the Railway and Canal 
Traffic Acts, relief can be obtained from them alone. 
But if a complainant can bring himself within the 
provisions of s. 90 of the Railways Clauses Consolida- 
tion Act, 1845, he may still proceed in the ordinary 
Courts. That section, however, is narrower in its opera- 
tion than the " undue preference " section of the later 
Act, as the former relates only to cases where goods of a 
similar description are carried between the same termini, 
and under the same circumstances as regards the services 
performed by the company. ^ The earliest cases under 
this section which came before the Courts arose through 

1 Ss. 7 and 12 of 51 & 62 Vict., c. 25. 

^ M. S. d: L, R, Co, v. Denaby Main Colliery Co, (1885), 14 
Q. B. D., 209 ; 11 App. Ca., 97. 
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attempts made by the railway companies to monopolise 
the carrying trade. The business of a common carrier 
was a very ancient one, and, at the time of the intro- 
duction of the railway system, there were a large number 
of persons engaged in it, who carried goods by road, river, 
or canal. The construction of railways created an altera- 
tion in the mode of carrying on this business. The actual 
conveyance from station to station was performed by the 
railway company, while the private carrier collected the 
goods, delivered them to the company ready for convey- 
ance, received them by means of an agent at their 
destination, and distributed them to the various con- 
signees. This trade was a lucrative one to a carrier who 
had a large business, for all the parcels collected from his 
customers in any particular town. A, and having the 
town B for their destination, were made up into one 
large package, called a " packed parcel,'* the rate of 
carriage by rail on which was much lower than the 
aggregate of the dififerent rates, if the parcels had been 
consigned separately. The railway companies endeavoured 
to put down this competition either by charging rates 
which covered collection and delivery, and refusing to 
make any deduction from those rates to the private 
carriers, who performed those services themselves, or 
by charging specially high rates for packed parcels. 
Both these methods, however, were unsuccessful, for it 
was decided in a series of cases ^ that a private carrier was 
not to be treated more disadvantageously than any other 
member of the public, and that the company were not to 
be allowed to create an inequality in favour of themselves 
against persons who were endeavouring to compete with 

1 The cases respecting collection and delivery, being more an " undue 
preference" than an "inequality" of charge, were chiefly under the 
Railway and Canal Traffic Act. 
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them in carrying on the business of a common carrier. 
It was argued that packed parcels were not " of the same 
description" as ordinary parcels, and were not carried 
" under the same circumstances " ; but it was held they 
were of the same description, as the words referred not 
to the contents, but to whether they were like or different 
for the purpose of carriage ; and unless there was some- 
thing showing that the company undertook a greater 
degree of risk, or had to perform more services, in the 
case of a packed parcel than of an ordinary package, 
which was a question of fact, the parcels were both 
carried under the same circumstances.^ 

While dealing with private carriers, there were also 
other methods by which railway companies endeavoured 
more indirectly to get rid of their competition. The 
carrier's customers, at the instance of the carrier, would 
give the company a general order relating to all goods 
consigned to them that had completed their journey by 
rail, directing the company to deliver them to the carrier 
for cartage to the consignee's address. The compsmy 
have occasionally ignored this direction, and have insisted 
upon carting the goods themselves, saying that such a 
general order was ineffectual, the profit on the cartage, if 
not charged separately, being included in the general 
rate, and thus going into their own pockets. As far as 
England is concerned, it would appear that such an order 
must be obeyed by the company, though there seems to 
be some doubt as to its effect in Scotland. " It has been 
decided in three cases that the company have no right, 
against the will of the consignee, to insist upon carting 
goods to their destination either by themselves or by any 
other person employed by them, even where no extra 

1 Oreat Western Raihoay Co, v. Sutton (1869), L. R., 4 H. L., 
p. 226. 
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charge is made for that purpose." ^ Where a company 
allowed a deduction from the rate to persons who did 
their own collection and delivery, hut refused to do so to 
a private carrier, and where they have refused to receive 
goods from the public for carriage on the same day after 
a certain hour, hut have taken them from their own 
agent, there is undue preference, for which a complaint 
under the Traffic Act may he made. 

" Undue preference " and " undue prejudice " is much 
wider than inequality of charge under the Kailways 
Clauses Consolidation Act. It is probably impossible to 
define the terms, but certain principles have been laid 
down by the Court of Common Pleas or the Eailway 
Commissioners, to which attention may be directed. It 
must be observed, however, that cases decided by either 
of the former tribunals are not binding on the present 
Eailway and Canal Commission, though it is probable 
they would be followed to a great extent. 

Whether there is a preference or a prejudice, is in 
each case a question of fact. 

The preference or prejudice should not consist of a 
single isolated act, but should amount to a " practice," 
though a single instance would be evidence to prove the 
practice. Thus, where the number of instances in which 
the traffic of the complainant had been subjected to a 
disadvantage was so small as to show merely a mistake on 
the part of the company, it was held there was no good 
ground for the complaint. 

The preference or prejudice must be connected with 
the receiving, forwarding, or delivering of the traffic; 
but the mere fact of the practice which is complained of 
being something done off the line, — such as allowing a 

1 Per Willes, J., in Parkinson v. Qreat Western RaUioay Co. (1871), 
L. R., 6 C. r., 554. 
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trader to use the company's wagons on his own sidings 
for a period longer than is necessary to take delivery of 
the goods, without compelling him to pay the demurrage 
which they charged the public under like circumstances, — 
does not prevent the preference or prejudice being undue 
and unreasonable. 

The public convenience or inconvenience is an element 
in deciding whether the preference is undue. This point 
has arisen in cases where the company have excluded the 
cabs of a particular proprietor from their station, while 
admitting those belonging to other people. This has, in 
some cases, been held to be justifiable, on the ground that 
it is for the public convenience that the company should 
have control over cabs entering the station, so long as 
there is a sufficient supply to satisfy the demand. ^ 

There must be a competition of interest between the 
complainant and the person whom it is alleged the com- 
pany favour. An instance of this is the issue of season 
tickets to passengers. The company are not bound 
because they issue season tickets between two particular 
stations to issue them between other stations on another 
section of their line. " I apprehend that it cannot be 
said that because persons may travel between London 
and Epsom at a less rate tlian they can between London 
and Caterham, any undue or unreasonable preference or 
advantage is given, or any undue or unreasonable pre- 
judice or disadvantage imposed." ^ It has been endea- 
voured, in the case of goods, to justify a difference in 
the rate per mile charged for the carriage of South Wales 
and that of North Wales coal, on the ground that the 

1 There may, however, be another ratio decidendi, viz. that the 
Traffic Acts are for the protection of people using the railway, and 
therefore do not extend to a cab proprietor. 

2 Re Caterham Bailway Co, (1857), 1 C. B. N. S., 410, perCresswell, J. 
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former was chiefly used for " bunker " or steamboat 
purposes, for which the latter was not adapted, there 
being therefore, it was said, no competition between the 
two classes. The Railway Commissioners thought that 
there was a sufficient competition upon which to base a 
claim for undue preference. 

The complainant must show that he has suflfered 
damage, but it seems that great strictness, as regards the 
nature and form of proof, is not requisite. Since the 
Act of 1888 came into operation, under which certain 
local authorities and other public bodies are authorised to 
apply to the Commission, these bodies may appear with- 
out showing that they are " aggrieved by the matter 
complained of." ^ 

The Act of 1888 has further provided that a. prima 
facie case of undue preference is shown under the 
following circumstances : — " Whenever it is shown that 
any railway company charge one trader or class of traders, 
or the traders in any district, lower tolls, rates, or charges 
for the same or similar merchandise, or lower tolls, rates, 
or charges for the same or similar services, than they 
charge to other traders or classes of traders, or to the 
traders in another district, or make any difference in 
treatment in respect of any such trader or traders." The 
burden of showing that there is no undue preference 
then lies on the company. "The Court or the Com- 
missioners shall have power to direct that no higher 
charge shall be made to any person for services in respect 
of merchandise carried over a less distance than is made 
to any other person for similar services in respect of the 
like description and quantity of merchandise carried over 
a greater distance on the same line of railway." ^ 

The principal grounds on which a railway company 
1 S. 7. 2 s. 27, sub.-s. 1, 3. 
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have, as far as the cases have at present gone, justified 
unequal charges and a preference or prejudice which 
would otherwise have been undue, may be divided into 
four classes. 

1. In the case of traders sending oflF large consignments 
of goods at regular intervals. It has been said that there 
is no contravention of the Act if a railway company carry 
at a lower rate in consideration of a guarantee of large 
quantities and full loads at regular intervals, provided 
the real object of the company is to obtain thereby a 
greater remunerative profit by the diminished cost of 
carriage, although the effect may be to exclude from the 
lower rate those persons who cannot give such guarantee.^ 
If a trader agrees to supply a particular kind of traffic 
{e.g. coal, ironstone, etc.) in certain quantities at regular 
intervals, so that a lower rate is, in his case, as remunera- 
tive to the company as the general rate in other cases, 
there is no undue preference. The question would be. 
Was it a reasonable bargain for the company to make ? 
They should be ready to give like terms to any person 
who will deal with them on the same conditions. But 
it seems that the agreement by the trader must be 
to do something which directly affects the cost of the 
carriage of the particular kind of goods to the company, 
and therefore an agreement by the trader to send all his 
iron goods by the railway would not justify them in 
quoting him a lower rate than ordinary for coal, for the 
expenses to the company of carrying the coal would not 
be thereby lessened. ^ 

2. With regard to articles generally sent in large 

1 Nicholson v. Oreai Western Railway Co. (1858), 5 C. B. N. S., 
366. 

2 Baxendale v. Oreat Western Railway Co. (the Bristol case), 5 C. B. 
N. S., 309 (1858). 
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quantities, such as coal and iron, railway companies have 
adopted a system of grouping the collieries or works in 
particular districts together, and, for traffic conveyed to 
the same destination, charging the same rates, though, of 
course, the distance would vary to some degree. These 
"group " rates are now expressly recognised by the Act of 
1888, which authorises the company to group together 
any number of places in the same district, situated at 
various distances from any point of destination or depart- 
ure of merchandise, and to charge a uniform rate to and 
from all places comprised in the group, from and to any 
point of destination or departure, provided the distances 
are not unreasonable, and the group rates charged and the 
places grouped together are not such as to create an 
undue preference.^ One of the considerations which 
will weigh in deciding whether a group is reasonable or 
not, is whether the places outside the group, to which the 
traffic paying the rate goes, are in different directions, — 
in which case there would be more equal treatment, the 
traffic from each colliery having both longer and shorter 
distances to travel than that coming from the other 
collieries in the group, — or whether such places lie in one 
direction only, when the collieries situate at the nearer 
side of the group would be placed at a greater dis- 
advantage. 

3. It has for a long time been considered doubtful as to 
how far a railway company are justified in charging rates, 
which would otherwise be unequal, or cause undue prefer- 
ence, because, owing to competition by sea or land, they 
would lose the traffic altogether, if the favoured persons 
were charged the same rates as the rest of the world. 
The question was raised, under s. 90 of the Rail- 
ways Clauses Consolidation Act, 1845, in the case of 

1 S. 29. 
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Ever shed v. London and Nm'th- Western Railway Co,^ 
The plaintiff was a brewer in Burton, where the Midland 
and the defendant railway company each had a station. 
Certain other brewers in Burton had direct communication 
with the Iklidland Kailway by sidings, which enabled their 
goods, instead of using the sheds, sidings, and machinery 
of the company, to be sent direct from the brewery. The 
Midland Railway Company, therefore, allowed the brewers 
a rebate from the ordinary rate, for the services and 
accommodation they did not perform or supply. There 
was no direct communication between these breweries and 
defendant's line, but, in order to compete with the 
Midland Railway Company, the North- Western Company 
carted the goods to their station free of charge, and 
allowed the same rebate as their rivals. To the plaintiff, 
who had no direct communication with either line, the 
defendants made no rebate, though the services performed 
for him were the same as those rendered to the other 
brewers. They also charged him for cartage. This 
was held to constitute an inequality, and the fact that 
the persons who were charged less were so situated that 
they could go by another route, and probably would do so, 
if charged as much as the complainant, was decided to be 
no justification. 

Conflititing opinions have from time to time been 
expressed as to whether competition justifies a preference 
or prejudice, which would otherwise be a breach of the 
obligation imposed upon a railway company by the Rail- 
way and Canal Traffic Acts ; and in the Act of 1888 
it was endeavoured to lay down some guide on the 
subject : — 

" In deciding whether a lower charge or difference in 
treatment does or does not amount to an undue 
1 3 Q. B. D., 134 ; 3 App. Ca,, 1030 (1878). 
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preference, the Court having jurisdiction in the 
matter, or the Commissioners, as the case may he, 
may, so far as they think reasonable, in addition 
to any other consideration affecting the case, take 
into consideration whether such lower charge or 
difference in treatment is necessary for the purpose 
of securing, in the interests of the public, the 
traffic in respect of which it is made, and whether 
the inequality cannot be removed without unduly 
reducing the rates charged to the complainant ; 
provided that no railway company shall make, 
nor shall any Court or the Commissioners sanction 
any difference in the tolls, rates, or charges made 
for, or any difference in the treatment of, home 
and foreign merchandise, in respect of the same or 
similar services." ^ 
The meaning of this important provision has been 
discussed in three recent cases. In the first, ^ the appli- 
cants complained of the rates charged for grain between 
Liverpool and Birmingham, which were higher than those 
charged between Cardiff and Birmingham, though the 
distance between the last two places was considerably 
the longer. The defence set up was that, owing to 
competition, the traffic from Cardiff would not bear a 
higher rate, and that unless a low rate were charged 
the Cardiff traders would send all their grain by another 
route. 

The ea>officto Commissioner (Wills, J.) considered that, 
for the future, two elements in determining whether there 
was an undue preference or not, were : — (1) Did the 
public interest require the maintenance of the lower 

1 S. 27 (2). 

2 Liverpool Com Trade Assodation v. London and North- Western 
Railway Co. (1891), L. R., 1 Q. B., 120. 
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charge; and (2) could the higher charge be reduced 
without an unfair interference with the interests of the 
company 1 If the company could satisfy the Court that 
to level up would destroy a traffic which, in the public 
interest, ought to be secured, and that to level down 
would effect an " undue reduction," then the order com- 
pelling the company to desist from the preference should 
not be made. 

With regard to competition, he said: — "The com- 
mercial necessity of meeting competition is always a fact 
in favour of the company. If it does nothing more than 
negative the suggestion that the motive was to give a 
preference, it gets rid of a possible inference which would 
be fatal to the case of the company. . . . The expression 
* whether such lower charge or difference in treatment is 
necessary for the purpose of securing in the interests of 
the public,' though not a synonym for * whether com- 
petition makes such lower charge, etc., necessary to secure 
the traffic, and whether it is in the interests of the public 
that it should be secured,' has its most frequent and 
practical application in the case of competition. Of 
course, there may be other circumstances." He thought 
the Cardiff rates were low in order to secure the traffic, 
but that was not sufficient. There were other lines of 
railway between Cardiff and Birmingham besides the 
London and North- Western, and it could not be said to 
be for the interest of the British public generally, and not 
any particular section of it, that the traffic should go 
by the respondent's railway rather than by some other 
route. 

The second case, decided in March 1892, was a decision 
of the Court of Appeal.^ The applicant complained that 

1 Phipps V. London and North-Westem Railvmy Co, (1892), L. R., 
2 Q. B. D., 229. 
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the rates charged to him for the carriage of iron from his 
furnaces to the markets in South Staffordshire were greater, 
per ton per mile, than the rates charged hy the company 
to the same markets from other places on their system, 
which had the advantage of an alternative route by the 
Midland Kailway. The Eailway and Canal Commission 
had decided that under the circumstances there was no 
undue preference, one of the facts which influenced their 
decision being the competition with the Midland Railway 
Company. The applicant appealed. The judges — after 
stating that whether there was undue preference or not 
was a question of fact, and that they could not, there- 
fore, vary the decision of the Commission, unless the 
latter had proceeded upon a wrong principle — deter- 
mined that competition, amongst other things, could be 
regarded. 

Speaking of the words, " the interests of the public," in 
s. 27 (2), Lord Herschell pointed out that what was to 
be considered was not only the legitimate desire of the 
railway company to secure the traffic for their own profit, 
but whether it was for the public interest that they should 
secure, or attempt to secure the traffic rather than abandon 
it. One class of cases intended to be covered by the 
phrase, was that in which traffic from a distance, com- 
peting with traffic nearer the market, was charged low 
rates, because unless low rates were charged, it would 
not come into the market at all. It was to the 
advantage of the public to get their goods as cheaply as 
possible, and for that purpose to enlarge the area of 
supply as much as might be ; anything, therefore, 
which tended to destroy traffic was to the public dis- 
advantage. 

In the third case, the Liverpool Com Trade Association 
made a complaint against the Great Western Railway Com- 
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pany, very similar in effect to that which they had success- 
fully brought against the London and North - Western 
Railway Company. They maintained that traders sending 
corn from the Severn ports — Cardiff, Bristol, etc. — to 
certain towns in the Midlands were unduly preferred to 
themselves, by being charged rates less in amount than those 
demanded from Birkenhead to the same places, though the 
distances were greater. The Eailway and Canal Com- 
missioners decided (one of them dissenting), that the lower 
rates from the Severn ports were necessary to secure to the 
Midland towns the benefit of the trade from those ports, 
and that to reduce the rates from Birkenhead would 
destroy the trade from the Severn ports. This determina- 
tion was upheld by the Court of Appeal. While recog- 
nising that there were two considerations specified by 
s. 27 (2), — viz. whether the lower rate was necessary to 
secure the traffic in the interests of the public, and 
whether the inequality could not be removed without 
unduly reducing the rates, — they held that it was not 
obligatory on the tribunal to apply the two considerations 
in every case. The wording of the section was " may," 
not " must." But even if it were obligatory, regard had 
been paid to both considerations, and as the Commissioners 
had acted on no wrong principle, the Court of Appeal 
would not disturb their decision. (See The Times, 
9th August 1892.) 

The result of the above cases seems to be that where 
an action is brought under s. 90 of the Railways Clauses 
Consolidation Act, 1845, no outside circumstances can be 
taken into account, and where the plaintiff brings himself 
within the literal construction of the section, he succeeds ; 
but where there is a complaint under the Railway and 
Canal Traffic Acts, competition, amongst other things, 
may be regarded, but the weight to be attached to 
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it will depend entirely on the circumstances of each 
case. 

4. A fourth ground of justification also appears from 
Phipps* case. Section 27 (1) of the 1888 Act provides 
that a prima facie case is made out by an applicant 
who shows that a higher rate is charged to him than 
is imposed on other traders, for similar fervices.^ Pre- 
suming other circumstances to be absent, this does not 
necessarily constitute an undue prejudice. It must be 
seen whether the traffic of the complainant and that of 
the alleged favoured traders is short or long distance 
traffic, for the expense of working it will vary accordingly.^ 
Also, there are certain expenses which have to be incurred 
at the beginning and end of the journey, the amount of 
which is constant, whatever the distance to be travelled, 
or, as it is called, the " length of the lead." In making a 
fair comparison between different mileage rates, these 
expenses should be first deducted, and long or short 
distance traffic should be compared with traffic of a like 
nature. Regard may be had to these facts, and should 
the company prove to the Commission that, though the 
rates per ton per mile are not equal, the diflference is 
to be accounted for by the greater expense incurred in 
working the applicant's traffic, they may satisfy the 
onus lying upon them of showing that the preference is 
justifiable. 

Besides his right to apply to the Commission, any 
person receiving or sending, or desiring to send, goods by 
any railway, who thinks that he is charged unfairly or 
unreasonably, or that he is treated in an oppressive or 
unreasonable manner, may complain to the Board of 
Trade. If they think there is reasonable ground for 
complaint, the Board may call upon the railway company 
1 See p. 184. a See p. 223. 
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for an explanation, and endeavour to settle the dispute 
amicably. Reports of the complaints are from time to 
time to be submitted by the Board to Parliament. Any 
public body who could apply to the Commission may also 
complain to the Board of Trade. ^ 

1 Act of 1888, s. 31. 
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CHAPTER XII 

REASONABLE FACILITIES AND THROUGH RATES 

One branch of the jurisdiction exercised by the Railway 
and Canal Commission has just been dealt with, and in 
this chapter it is proposed to notice shortly other matters 
over which they have control. 

The most important is the power to order a railway 
company to aflford " reasonable facilities " for the con- 
veyance of traffic. This obligation, like that of refraining 
from giving an undue preference, was first imposed by 
the 2nd section of the Railway and Canal Traffic Act, 
1854, which enacted that every railway company, accord- 
ing to their powers, should afford all reasonable facilities 
for the receiving, forwarding, and delivering of traffic 
(including passengers and their luggage, and animals) upon 
and from the railways belonging to or worked by them, and 
for the return of carriages, trucks, and other vehicles owned 
by other parties. A railway company, having or working 
railways which form part of a continuous line of railway, or 
railway and canal communication, or which have a terminus, 
station, or wharf near the terminus, station, or wharf of 
another company, are required to affijrd all due and reason- 
able facilities for receiving and forwarding by one of such 
railways or canals all the traffic arriving from the other 
company, without any unreasonable delay, and without 
creating any preference or prejudice; so that no obstruction 

194 



REASONABLE FACILITIES AND THROUGH RATES 195 

may be oflfered to the public desirous of using such rail- 
ways, or railways and canals, as a continuous line of 
communication, and so that all reasonable accommodation 
may be at all times afforded to the public by means of 
such railways and canals. 

This section has already been referred to as imposing 
upon a railway company a greater obligation to receive 
goods for carriage than the ordinary common carrier 
liability.^ The principle that it is the duty of a com- 
pany to receive passengers in the same way was re- 
cently upheld in the case of the Winsford Local Board 
V. Cheshire Lines Committee^^ where the respondents, 
having used a portion of their line up to November 1888 
for both goods and passenger traffic, discontinued the 
latter. Application was made to the Railway and Canal 
Commission for an order compelling the company to 
resume the carriage of passengers, which was granted. 
The ex-officio Commissioner, however, expressly limited 
his decision to a case where the company have undertaken 
the carriage, on any portion of their lines, of the particu- 
lar class of traffic in respect of which the application is 
made, but no such distinction was made in Dickson v. 
Great Northern Railway Co., above referred to,^ and the 
judges there appear to have thought the liability extended 
to all classes of traffic which the company have facilities 
for carrying, whether the carriage has been already 
undertaken by them or not.* This seems also to have 

1 See p. 136. 2 24 Q. B. D., 456 (1890). « See p. 136. 

4 On the other hand, reference was made to an extract from the judg- 
ment of Lord Selborne in South-JSastern Jtailtoay Co, v. Railway 
Commissioners (1881), 6 Q. B. D., p 592: — '*A company may carry or 
not upon its own line as it thinks fit ; and if it does so, may undertake 
that business under various conditions and limitations. But if, and so 
far as it does undertake so to carry either passenger or goods traffic, it 
comes (in my opinion) under the obligation to afford for the purposes of 
that traffic the facilities required by the first branch of the 2nd section 
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been the opinion of the old Railway Commissioners from 
several passages in their judgments, one of which is as 
follows: — "The Traffic Act gives every individual cus- 
tomer the absolute right to select what railway company 
he pleases to deliver his traffic to, to deliver that traffic to 
the company, and to require, without any second booking 
or any second payment, that the traffic should be delivered 
at the station to which he desires it to be sent ; provided 
always that he tenders the traffic to the company at a 
station where there are proper facilities for receiving 
it, and that he names as the delivery station a station 
where there are proper facilities for delivering it, and 
that there is a continuous route connecting the two 
stations." ^ 

The jurisdiction of the Commission to order reasonable 
facilities is limited by the words "according to their 
powers '' (the powers of the company), contained in the 
section, and a company cannot be required to execute any 
works which would necessitate an extension of their 
parliamentary powers. An example will make this clear. 
An applicant under the section was a potato merchant at 
Tunstall, which is situated on a loop-line on the North 
Staffordshire Railway. The station was a small roadside 
one, with but little siding accommodation, and no ware- 
house. The company delivered minerals at the station, 
but refused to do the same with perishable traffic, which 
was accordingly delivered at Longport, 1 mile from 

of the Act. " The learned ex-officio Commissioner in the Winsford Local 
Board case considered that this extract was consistent with the expres- 
sion of opinion in Dixon's case, so that the wider proposition cannot 
be said to be absolutely free from doubt. Probably, however, the 
distinction is not very material, as, if a company did not carry a 
particular class of traffic at all, the chances are they would not have the 
facilities for the carriage. 

1 The Severn and Wye Bridge Railway Co. v. Oreai Western 
Itailway Co, (2), 6 Railway and Canal Traffic Ca., 170 (1886)« 
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Tunstall, and carted from there. The Railway Com- 
missioners held that as the accommodation at Tunstall 
station was insufficient to receive all the Tunstall goods 
traffic, and as the company had no power, parliamentary 
or otherwise, to enlarge it, the applicant could not compel 
them to make delivery to him there. 

In the same way the company cannot be compelled to 
purchase land, in the absence of power to take it under 
their existing Acts, and execute works upon it; but 
if, having power to make the necessary enlargements or 
improvements, they allow a station, its platforms, or the 
buildings connected with it to remain in such a condi- 
tion as to be dangerous or insufficient for the traffic, an 
application calling on them to remedy such a state of 
things would be entertained. It has been argued that 
the Commissioners have no power to order any structural 
alteration in a station, but a general order to grant reason- 
able facilities will be upheld, even though the effect will 
be to necessitate such an alteration. The Commissioners, 
however, have no power to state specifically the works 
which shall be executed in order to afford the reasonable 
facilities. If the direction to grant facilities can be 
complied with by the company in one of several ways, 
they have the option of doing so in any way they think 
fit.^ Two judges have also intimated an opinion ^ that 
there was no power to order a station to be built at a 
place where there was none already in existence, so that 
a decision of the Railway Commissioners in 1878,^ in 
which they considered that they had the power not 
only to compel an alteration of an existing station, 

1 South-Eastem RaUvxiy Co. v. Railway Commissioners^ above. 

2 lb. 

3 Newington L. B. v. Nwth-Eastern Railvoay Co. (1878), 3 Railway 
and Canal Traffic Ca., 306. 
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but the construction of a new one, might now be 
questioned. 

Orders have been made by the Commissioners to run a 
certain number of trains during the day between specified 
stations, and to provide waiting - rooms and covered 
accommodation for setting down and picking up passen- 
gers. In the case of both passengers and goods, companies 
have been compelled to afford a continuous communication 
with another railway, where the two lines have been close 
together, and there has been no physical difficulty in the 
way. To enable such an order to be the more eflfectually 
made, the Commissioners are empowered to require two or 
more companies to carry it into eflfect, and to make mutual 
arrangements for the purpose. The companies may be 
required to submit to the Commissioners, for approval, a 
scheme for executing the order, and each of the companies 
may be required to do all that is necessary on their part, 
and within their power, to carry it out. The proportions 
in which the expense of carrying out the scheme is to be 
borne by the different companies may be decided by the 
Commissioners, but no order may be made by them on 
two or more companies, which could not be made upon 
a single company. ^ 

Where a company have been under an obligation, 
imposed by their special Act, to supply trucks, they have 
been ordered to do so regularly, and to haul them and 
deliver them into private sidings, and it has been held by 
the Eailway Commissioners to be a " reasonable facility " 
that the company should run their engines from their own 
line over a portion of a private siding, to collect the traffic, 
where the siding has been conveniently planned as regards 
access to it ; but the company are not bound- to marshal 
the traders' wagons in the sidings, free of charge. 

1 Traffic Act, 1888, s. 14. 



REASONABLE FACILITIES AND THROUGH RATES 199 

These are, of course, only examples, for it is obviously 
impossible to lay down any general rule as ta what is, or 
is notj a reasonable facility. Public convenience and 
inconvenience will probably, as in the case of undue 
preference, be an element in deciding the question. 

One particular kind of facility is expressly mentioned 
in the Act of 1888, and elaborate provisions are made 
with regard to it. It is enacted ^ that the facilities afforded 
by the Act are to include the due and reasonable receiving, 
forwarding, and delivering by every railway company, or 
railway and canal company, at the request of any other 
such company, of through traffic to and from the railway 
or canal of any other such company at through rates, tolls, 
or fares (referred to in the Act as through rates) ; and 
also the due and reasonable receiving, forwarding, and 
delivering by every railway company, and railway and 
canal company, at the request of any person interested in 
through traffic, of such traffic at through rates. But no 
application can be made to the Commissioners by such 
person until he has made a complaint to the Board of 
Trade under the provision already referred to.^ 

Before any application is made, the company or person 
requiring the traffic to be forwarded are or is to give 
written notice of the proposed through rate to each 
forwarding company, stating both its amount, which may 
be per truck or per ton, and the route by which the traffic 
is proposed to be forwarded. Where a company give the 
notice, they must also state how the through rate proposed 
is to be apportioned. Each forwarding company, on the 
receipt of the notice, must, within ten days, or such longer 
period as the Commissioners may order, write informing 

1 S. 25. These provisions are also to apply to traffic carried in steam 
vessels owned or worked by the company. 
3 See p. 192. 
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the applicants for the rate whether they agree to the rate 
and route, and if not, why not ? If this he omitted, the 
rate comes into operation at the expiration of the pre- 
scrihed period. 

Where ohjection has been made, the matter is referred 
to the Commissioners for their decision, and they are 
to consider whether the granting of the rate is a due and 
reasonable facility in the interest of the public, and 
whether, having regard to the circumstances, the route 
proposed is a reasonable route; and they may refuse 
or allow the rate, or fix such other rate as they think 
reasonable. The application to the Commissioners is, in 
form, for an order allowing the through rate and route, or 
either of them, proposed by the applicant, and objected 
to by the forwarding companies. 

Where a through rate is fixed, either by agreement 
between the parties, or under an order of the Com- 
missioners, the apportionment of it, if not agreed upon 
between the forwarding companies, is determined by the 
Commissioners. If the only objection to the rate is as to 
its apportionment, the rate comes into operation at the end 
of the prescribed period, and the apportionment is subse- 
quently determined, but dates back to the time when the 
rate came into operation. Any special expense incurred 
through the construction, maintenance, or working of the 
route, or any part of the route, has to be taken into con- 
sideration in fixing the apportionment, but no company can 
be compelled to accept lower mileage rates than those they 
may, for the time being, be legally charging for like traffic, 
carried by a like mode of transit, on any other line of 
communication between the same points of departure and 
arrival of the through route. A proposed through rate 
may, however, be just and reasonable notwithstanding 
that a less amount may be allotted to any forwarding 
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company, as their proportion, than the maximum rate such 
company is entitled to charge. 

Any company who unreasonably object to a through 
rate may be ordered to pay the costs of the applicants. 

The apprehension that if a proposed through rate was 
allowed, the rates by a longer, but competitive route would 
be lowered, so as to render the traffic by that route un- 
remunerative, was held by the Railway Commissioners to 
be no ground for refusing the through rate. If through 
rates are allowed for traffic in company's wagons, that fact 
goes a long way to show that similar rates for traffic 
between the same places in owner's wagons would be 
reasonable. Prima facie it is to the interest of the public 
that there should be at least two railway routes open be- 
tween two given places, provided that those routes are 
practically independent of one another, fairly alternative, 
and calculated to keep one another in check.^ 

An answer which was sometimes given by a railway 
company to a complaint for not affording reasonable 
facilities was, that under their agreements with other 
companies or persons, they were unable to do so. The 
Traffic Act, 1888, in s. 11, however, now provides that 
no agreement, not confirmed by Act of Parliament, the 
Board of Trade, the Eailway Commissioners, or the now 
existing Commissioners under the regulations of the 
Traffic Act, shall authorise a company to refuse facilities. 

The Railway Commissioners in some cases held that 
they had no power to enforce provisions contained in a 
railway company's special Acts, but this restriction is now 
taken away in certain cases. Where any enactment in a 
special Act : — 

(a) Contains provisions relating to traffic facilities, 

1 The Severn and Wye Bridge Railvmy Co. v. Great Western Rail- 
way Co, (2). See p. 196. 
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undue preference, or other matters mentioned in 
8. 2 of the Railway and Canal Trafl&c Act, 1854; or 

(b) Requires a railway company, or railway and canal 

company, to provide any station, road, or other 
similar work for public accommodation ; or 

(c) Otherwise imposes on such a company any obliga- 

tion in favour of the public or any individual, or 
where any Act contains provisions relating to 
private sidings, the Commissioners have jurisdic- 
tion to hear a complaint of contravention of the 
enactment 1 
Where any bridge, subway, approach, or other work of 
a similar character is ordered by the Commissioners or the 
Board of Trade to be executed, any persons, other than 
the company, or any of certain specified local authorities, 
may be required to pay the whole or a portion of the 
expense as a condition of obtaining the order. ^ 

1 Traffic Act, 1888, s. 9. 2 /j.^ s. 16. 



CHAPTEK XIII 



RATBS AND TOLLS 



Thb charges wliich a railway company are authorised to 
make are based to some extent on the powers for a like 
purpose contained in the old Canal Acts. Certain articles, 
presumably taken to be more or less typical, were divided 
into classes, and a fixed charge per ton per mile was auth- 
orised to be charged for each article in a particular class. 

As the traffic on the canals was of a limited description, 
the various articles specified in the different classes were 
not many, and the number of them was not much in- 
creased in the subsequent special Acts of the railway 
companies. Each railway Act contained its own classifi- 
cation, which probably differed from that of every other 
railway company, the consequence being that as time 
went on, and the traffic increased, these Acts were found 
to be quite insufficient for practical purposes. The Great 
Western Eailway Company who, in 1889, had seventy- 
one different Acts of Parliament applying to their system,^ 
or to portions of it, had, it is said, only 174 different 
articles specified in the classifications, the least number 
contained in any one Act being twenty-two, the greatest 
number sixty-five, and the average about fifty. 

The usual form in which the charges were authorised 

was as follows : — A sum per ton per mile was fixed for 

1 Though, of course, the Acts would not all contain classifications. 
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each class, (1) for the use of the railway, (2) for the 
supply of trucks, and (3) for locomotive power; and 
then followed what was called the maximum rate clause, 
which authorised a charge per ton per mile, less than the 
aggregate of the three separate charges, where the com- 
pany supplied the railway, trucks, and locomotive power. ^ 
The explanation of this, as was pointed out in Hall v. 
London, Brighton, and South Coast Railway Co,^ lies in 
the idea that the railway is a highway open to the use 
of the public. Three states of things were to be expected 
and provided for by legislation : — (a) The company might 
be merely the owners of a highway and toll-takers for the 
use of it by the public, with their own carriages and loco- 
motives ; (6) a second state of things was known to have 
prevailed extensively for many years after the railway 
system was in full operation, and, for some years at least 
after the passing of the Railways Clauses Consolidation 
Act of 1845, the railway company provided the line, the 
engine, and the trucks, but they were not carriers. The 
large warehouses and sheds wherein goods were received, 
sorted, loaded, covered, checked, weighed, and labelled, 

^ E.g, the company may demand and take in respect of the use of the 
railway any tolls not exceeding the following (that is to say) : — 

In respect of goods j conveyed on the railway, Class A [the articles 
being specified], per ton per mile not exceeding Jd. 

And if conveyed in wagons belonging to the company an additional 
sum not exceeding a ^d. 

The toll which the company may demand for the use of engines for 
propelling wagons on the railway shall not exceed Id. per mile for 
each ton of goods, in addition to the several other tolls or sums by this 
Act authorised to be taken. • 

The maximum rate of charge to be made by the company for the con- 
veyance of goods on the railway, including tolls for the use of the 
railway, and for wagons or trucks and locomotive power, and for every 
other expense incident to the conveyance . . . shall not exceed the 
following sum : — 

For everything in Class A, 1 Jd. per ton per mile. 

2 15Q.B.D., 505(1885). 
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and trucks or carriages marshalled, and prepared for 
convenient removal to their various places of destination, 
and the staff of clerks, etc., necessary for these operations, 
were all provided and maintained at the expense of the 
carrier; (c) when the company were themselves the 
carriers of the goods. 

The company might, therefore, be toll-takers, and neither 
conveyers nor carriers; conveyers, and not carriers; or 
carriers. In the first place, it would be expected that 
they would have power to take tolls, and tolls only ; in 
the second, that they would have power to make charges 
which should include tolls, and charges for the use of 
rolling stock ; and it would seem reasonable enough that 
(inasmuch as they would probably have much greater 
facilities for keeping and using their rolling stock to 
advantage, and with economy, than any individual) where 
they provided both trucks and locomotives, as well as 
levied tolls, the maximum charge should be lower than 
the aggregate of the three separate charges which might 
be made for — (1) use of railway ; (2) use of carriages ; (3) 
locomotive power. In the third case, they should also 
have power to charge for the extra services and liabilities 
falling on them, when they undertook the duties and 
business of a carrier.^ " It seems to us that this is pre- 
cisely what has been done by the clauses " (of the Act) 
" under consideration." ^ 

In the earlier days of railways it was not thought 
necessary to exercise control over the rates to the same 
extent as at present; still, in addition to fixing the 
maximum in the ordinary way, other provisions were 
made as to the amount which might be charged. In the 
Liverpool and Manchester Eailway Act, for instance (and 
other subsequent undertakings), a section was introduced 
1 /,<?, for terminals. ^ 75., per Wills, J, 
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that if the dividend should exceed 10 per cent., an abate- 
ment should be made from the maximum tonnage rates, 
of 5 per cent, on the amoimt of the dividend for each 
1 per cent, which the company might divide over and 
above the dividend of 10 per cent, on their capital. The 
Railways Regulation Act, 1844,^ to which allusion was 
made in the Introduction, also enacted that if after the 
expiration of twenty-one years from the passing of any 
Act, in the then session or any future session of Parlia- 
ment, for the construction of any new line of passenger 
railway, the net profits on the ordinary capital should 
exceed 10 per cent., the scale of tolls and charges might 
be revised, and reduced to such amounts as would allow of 
a dividend of 10 per cent, only* The amended scale was 
to be in force for a period of twenty-one years, and then 
again subject to revision under similar conditions; a 
guarantee, however, was to be given by Government 
that should the earnings not allow of a 10 per cent, 
dividend in any year, they would make up the deficiency. 
Since 1844 it has been the custom to insert in railway 
special Acts a section that the rates and tolls thereby author- 
ised shall be subject to any future revision by Parlia- 
ment. By s. 86 of the Railways Clauses Consolidation 
Act, 1845, a further limitation was imposed, viz. that 
companies should be entitled to make such reasonable 
charges in respect of the carriage of passengers and goods 
as they might determine, not exceeding the tolls authorised 
by the special Act. 

The increasing interchange of traffic between the various 
companies soon necessitated some recognised mode of 
dividing and adjusting the receipts. This led, in 1842, 
to the establishment of the Railway Clearing House,^ 
which is an independent body, constituted like the 
1 7 & 8 Vict,, c. 85, s. 1. a Incorporated about 1860. 



RATES AND TOLLS 207 

Bankers' Clearing House, and their decision as to the 
division of receipts most of the companies — though under 
no obligation to do so — accept as final. The Clearing 
House also records the movement of wagons and car- 
riages when these pass off the lines of the company to 
whom they belong on to the lines of other companies; 
and, in passing, it may be also mentioned that it is, in 
addition, a central office of inquiry for property lost upon 
the railway, full particulars of which are furnished to it 
by the various companies. 

The scanty classifications contained in the railway com- 
panies' special Acts created a certain amount of difficidty, 
but the want of uniformity in the classifications made 
it a still harder task to ascertain the sums which were 
authorised to be charged. The maximum rate for any 
particular article varied in the different Acts. This was 
especially observable in the case of the London and 
North-Western Railway Company, for in one Act, iron ore 
and limestone, which as raw material should obviously 
bear a low rate, was, it is said, in a higher class than manu- 
factured iron. In the same way, cotton was put in a 
higher class than Manchester packs, coal was classified 
with damageable iron (sheet and hoop iron), and clay 
with earthenware. 

To ascertain the maximum rate for goods going any 
distance, a lengthy operation was necessary. Take, for 
instance, such a journey as that from Paddington to 
Penzance. The Acts relating to the portions of line over 
which the goods were to travel had first to be ascertained, 
then the position of the particular article in the classifica- 
tion, and the mileage to which each of those Acts applied ; 
the rate in each Act would have to be multiplied by the 
mileage applicable to it, and the totals added together to 
obtain the final result. 
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To meet the want of unifonnity in classifying goods 
the Clearing House classification was established, which 
has gradually been growing up since the year 1847. 
There are eight different classes, the first three lettered 
A, B, and C ; the last five numbered 1-5. A, which is 
the lowest of all, is a mineral class, where the traders find 
their own wagons and where lots of not less than four 
tons are sent at a time. Coal and iron ore come within 
this class. B is similar to A, with the exception that the 
company find the wagons, and C is the same as B, except 
that the consignment is of some quantity between two and 
four tons. If of less than two tons, the consignment falls 
within Class 1. All the articles comprised in these lettered 
classes are of a bulky nature, and are not capable of being 
mixed with miscellaneous loads of other descriptions of 
trafiic. With some exceptions they are loaded and un- 
loaded either on the sidings of the traders themselves, or 
in the open yards of the company, not using the sheds 
and warehouses. The numbered classes comprise goods 
of greater value, more liable to damage. They are some- 
times called "shed" goods, as being those which are 
generally loaded and unloaded under cover, and make use 
of the company's sheds and warehouses. In 1889 there 
were some 4000 articles included in the classification. 
The considerations which have principally determined the 
position of an article in the classification are — its value, 
its bulk in proportion to its weight, the volume of traffic in 
the particular article, the cost of handling or conveyance, 
and the liability to damage. 

In the years preceding 1853, considerable dissatisfaction 
arose with regard to railway rates, complaints were made 
of preferences given to individuals by companies as acts 
of private favour or partiality, and proposals for a revision 
were made. But a Parliamentary Committee, who made 
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their report in 1853, thought that this should not be done 
unless a strong case for it were made out. The Act of 
Parliament constituted an engagement with the company 
on the one side, and the public on the other, and though 
it gave the former no right to have their privileges 
exclusively maintained when they ceased to be consistent 
with general advantage, still, having been authorised by 
the Legislature to construct expensive works for public use, 
the resources from which their just remuneration was to 
spring ought not to be taken away upon any other than 
clear grounds of public policy. The result of the report 
was the passing of the Eailway and Canal Trafl&c Act 
of 1854. 

Shortly before the Railway Commissioners Act became 
law in 1873, a Joint- Committee of the Houses of Parlia- 
ment was again appointed, at the instance of the traders, 
to further consider the subject. It was argued, among 
other things, that equal mileage rates should be adopted, 
but against this the Committee reported, on the following 
grounds : — 

(1) It would prevent railway companies from lowering 
their fares and rates, so as to compete with traffic by sea, 
by canal, or by a shorter or otherwise cheaper railway 
route, and would thus deprive the public of the benefit 
of competition, and the company of a legitimate source 
of profit. 

(2) It would prevent railway companies from making 
perfectly fair arrangements for carrying goods brought in 
larger and constant quantities at a lower rate than usual, 
or for carrying for long distances at a lower rate than for 
short distances. 

(3) It would compel a company to carry for the same 
rate over a line which has been expensive in con* 
struction, or which, from gradients or otherwise, is 

14 
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expensive in working, at the same rate at which they 
carry over less expensive lines. 

The Committee thought that putting aside the question 
of the vested interests of the companies, maximum rates 
gave little real protection to the puhlic, inasmuch as they 
were fixed so high, that it was to the interest of the com- 
panies to carry at reduced amounts. Circumstances were 
so various and so constantly changing, owing to com- 
petition and other causes which tended to lower rates, 
that maxima would be probably useless within a few 
years after they were fixed. 

Though the appointment of the Railway Commissioners 
in 1873 afforded the traders some measure of protection, 
it was not found to be perfectly efficacious. The expense 
of appealing to the tribunal was found to be very great, 
and the railway companies, having the longer purse, were 
prepared to litigate to a greater extent than the traders. 
It was said, too, that a company had the power to put a 
trader, who made complaint, to great loss and incon- 
venience in his business generally, by indirectly placing 
obstacles in his way — that they sometimes exercised this 
power, and that traders consequently hesitated before 
applying to the Commissioners, though they had good 
cause to do so. Considerable agitation arose against 
the companies, and it was alleged that the rates were far 
too high, and should be revised. Accordingly, another 
Parliamentary Committee was appointed, who made their 
report in 1882. The evidence laid before them was very 
voluminous, and the sittings lasted for many days, but 
in the result the Committee " acquitted the railway com- 
panies of any grave dereliction of their duty to the public." 
They, however, made several recommendations, among 
which was a proposal which led to the appointment 
of the Railway and Canal Commission, to which allusion 
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has been already made.^ They further advised that there 
should be a uniform classification of goods, based on the 
classification of the Clearing House,^ and that the at- 
tention of Parliament should be especially directed to 
rates and fares, on applications by railway companies to 
Parliament. Another principle on which to base the rates 
was suggested by the traders, namely, that the amount 
ought to bear some fixed proportion to the cost of the 
service performed ; in other words, the company should 
not make a higher profit on one part of their traffic than 
on another. But it was pointed out that such a standard 
of charge would be almost impossible in practice. So 
many elements had to be considered to ascertain the cost 
of a service, — the gradients over which the traffic was 
carried ; the cost of coal, wages, and materials for rolling 
stock, etc. ; whether the particular ton of goods was part 
of a full train load or of a light load ; whether it were 
going a long or a short distance, and by fast or slow goods 
train ; whether a return load would be obtainable at the 
journey's end; and the cost of construction of the line 
travelled over. These objections evidently weighed with 
the Committee, and they omitted to signify their approval 
of the principle suggested. 

A further source of contention from very early times 
between railway companies and traders has been occasioned 
by what are known as "terminal charges." These are 
charges — constant in amount whatever the distance 
travelled — for accommodation and services supplied and 
rendered at the commencement or termination of a journey, 
independently of the actual transit of the goods. They 
are divided into two classes, — the one being charges for 
providing stations, warehouses, sidings and accommodation 

1 See p. 176. 

2 This suggestion had been previously made in 1867 and 1873. 



212 LAW OF RAILWAYS 

for the handling of the goods, called " station terminals" ; 
and the other, called "service terminals,*' heing charges 
for operations performed during the handling itself, such 
as loading and unloading, weighing, chocking, and clerkage. 
Charges for some of these services are expressly authorised 
in the companies' special Acts,^ as to which no dispute, 
except as to amount, could of course arise; hut, in addition 
to these, claims were made for others of which there was 
no such mention. The Trafl&c Act of 1873 recognised 
certain service terminals, for hy s, 15 the Commis- 
sioners were to have power to hear and determine any 
question or dispute with respect to terminal charges, and 
to decide what was a reasonable sum to he paid for loading 
and unloading, covering, collection, delivery, and other 
services of a like nature, their decision being final and 
binding on all other Courts. The tendency of their 
decisions seems to have been to consider services not 
expressly mentioned as incidental to conveyance, and not 
to the business of a carrier. The Committee of 1882 
were of opinion that station terminals should also be 
recognised ; but it was not till the case of Hall v. London^ 

1 There were various forms. They were sometimes introduced into 
the maximum rate clause, e,g, — "The maximum rate of charge to be 
made hy the company for the conveyance of goods . . . including tolls 
for the use of the railway . . . and for every other expense incidental 
to conveyance (except a reasonable sum for loading, covering, and 
unloading of goods, and for delivery and collection, and any other 
services incidental to the business or duty of a carrier), shall not exceed," 
etc. ; or they were contained in a separate section, e.g, — "It shall be 
lawful for the company to demand and take, in addition to the tolls, 
rates, and charges which are hereinbefore authorised, a reasonable sum 
for the loading, unloading, and covering, and for the delivery of goods, 
and other services incidental to the business of a carrier, where such ser- 
vices respectively shall be performed by the company, and a further 
reasonable sum for warehousing and wharfage, and for any other 
extraordinary services, which may be reasonably performed by the 
company in relation to such goods." 



I 
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Brighton^ and South Coast Railway Oo,,^ which decided 
that a sum should ordinarily be allowed for pro- 
viding station accommodation, that these charges were 
authorised by a Superior Court. The company there 
claimed to be entitled to charge, in addition to the 
ordinary mileage rate, for station accommodation, use of 
Mings, weighing, checking, clerkage, watching, and 
labelling, provided and performed by them in respect 
of goods carried by them as carriers. It was held these 
services might be, and prima facie were, services inciden- 
tal to the duty or business of a carrier. It was a question 
of fact in each case whether they were so or not, and one 
therefore to be decided by the Commissioners ; but if they 
were, the company were entitled to charge a reasonable 
sum in respect of them. 

At length the Traffic Act of 1888 was passed, which 
inaugurated a new era in railway rates. Under its pro- 
visions every railway company was ordered to submit to 
the Board of Trade a revised classification of merchan- 
dise traffic, and a revised schedule of maximum rates and 
charges applicable thereto, proposed to be charged by the 
company ; and in the classification and schedule to state 
the nature and amount of all terminal charges proposed to 
be authorised in respect of each class of traffic, and the 
circumstances under which they sought to make the 
charges. 

The classification and schedule have been submitted by 
the railway companies, but the Board of Trade, after 
hearing the objections lodged against them, came to 
the conclusion that they could not assent to the terms 
demanded. Under the further provisions of the Act, 
therefore, the Board proceeded to hear such parties as 
were entitled to a hearing, and to settle the classification 

1 15 Q. B. D., 505 (1885). 
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and schedule themselves in the way they considered just 
and reasonable. 

That the hearing was a lengthy one, may be judged from 
the fact that it was not till the seventy-first day that the 
reply was made on behalf of the railway companies to the 
traders' opposition and suggestions. This was the con- 
clusion of the public sittings, but there followed many days' 
work, in which the details of the classification and other 
minor points were fixed by the Board of Trade, with the 
assistance of the companies and traders, the principles 
having been already determined on. The classification and 
schedule, when completed, were embodied by the Board 
of Trade in a Provisional Order, which was confirmed by 
an Act of Parliament. Each railway company, therefore, 
will have their rates and charges contained in such an 
Order. The first Acts confirming the various Provisional 
Orders were passed just before the end of the session in 
August 1891, and they have not yet (October 1892) 
all passed through Parliament. Those, however, relating 
to several of the largest English companies are now law, 
and they all appear similar in form, and vary but little the 
one from the others. It is proposed, first, to notice 
shortly the chief points raised on either side at the hear- 
ing, and secondly, the manner in which they were 
determined by the Board of Trade. In the Appendix 
will be found the more important parts of the Provisional 
Order relating to the London and North-Western Railway 
Company, which was considered first, and which furnished 
the form on which the other Orders were drafted. 

With regard to classification, the list submitted by the 
companies was based on the Clearing House classification, 
though by no means a copy of it. While the latter 
contained 4000 entries, the companies proposed to include 
from 1500 to 1600 only. This diflference in number was 
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accounted for principally by avoiding repetition of the 
same entries {e.g, "telegraph cable" and "cable tele- 
graph*'); omitting indefinite descriptions {e.g, "mixed 
groceries," "travellers' patterns"); and classifying articles 
according to the mode in which they were packed, because 
it was said the mode of packing might change. ^o 
" owner's risk " rates were included, because it was alleged 
the degree of risk incurred between articles in the same 
class might vary from 10 per cent, up to 20 per cent. It 
was pointed out that the classification was not intended 
to be the actual working classification but the maximum 
classification, and that there was nothing to prevent 'the 
company lowering an article from one class to another, 
if they thought proper. An article ought, therefore, to be 
classed high enough to remunerate the company under the 
most disadvantageous circumstances in which the article 
was carried. 

This was strongly opposed by the traders, who con- 
tended that the classification was intended to be the 
working^ and only classification, and should therefore con- 
tain as many articles as possible, and at least as many as 
were specified in the classification of the Clearing House. 

The tribunal intimated at an early period of the inquiry 
that as regarded the number of articles to be included, the 
true line was somewhere between the two contentions, but 
that the details should be postponed until the general 
principles had been settled. 

The principle on which the schedule of rates was to be 
drawn, was much discussed. The traders again raised the 
argument which had been advanced before the Committee 
of 1882, and contended that a rate should be calculated 
on the actual cost to the company, together with a slight 
surplus for profit and contingencies; and that, as the 
actual rates then demanded by the companies contained all 
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tliese factors, they ought to be taken as the basis. 
Another suggestion was that certain typical articles should 
be chosen, round which others might be grouped, and 
equal rates per ton per mile charged for those articles, 
whatever the distance, and whatever route they followed. 
This amounted to a proposal of equal mileage rates. 

The companies, on the other hand, contended that 
maximum rates were very different from actual rates ; that 
not only should the maximum be remunerative to them 
under the most disadvantageous circumstances under 
which the article was then carried, but that there should 
be a certain amount of elasticity, which would allow them 
to raise or lower their rates according to the different states 
of trade, and the cost of their working expenses. The 
total receipts from various classes of goods, and certain 
totals with regard to the working expenses, might be 
worked out, but it was impossible to ascertain, with 
any degree of accuracy, the actual cost of carriage of a 
particular ton of goods. To illustrate the difference in 
cost where the gradients are steep, — one only of the factors 
which had to be considered, — the locomotive superin- 
tendent of the Great Western Railway Company put in a 
table, showing that on the level an engine could haul 
forty full wagons at the rate of 22 miles an hour, 
where the gradient was 1 in 80 it could haul sixteen 
wagons at 12 miles an hour, and where the incline was 
1 in 30 it could only haul eight wagons at the rate of 
6 miles an hour. The companies' contention seems to 
have been that a fair remuneration for the services ren- 
dered — not necessarily in relation to the cost to them — 
was the proper principle, and that they were entitled to 
charge what the traffic would bear. They were traders 
just as much as their freighters, and, as such, entitled to 
participate in the prosperity of the times, when trade was 
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brisk, fully as much as any other traders. They asked the 
tribunal practically to preserve to them their maximum 
powers of charging, as the Act of 1888 was not a "traders' 
relief Act," as it had been called, but was intended to 
bring railway rates up to date, and to substitute, as far as 
possible, uniform maximum charges for those which had 
formerly to be ascertained from something like 900 Acts 
of Parliament. 

But the most serious question during the whole inquiry, 
without doubt, arose over terminals. 

In addition to the mileage rate the companies claimed 
to charge — 

(1) For accommodation (exclusive of coal drops) at terminal stations 
before or after conveyance, together with the following services, namely, 
share of general charges and office expenses attributable to such services 
as are rendered by the company to all descriptions of merchandise alike, 
in performing the duties incidental to the business of a carrier, shunt- 
ing and marshalling of trucks, and the provision of engines, horses, 
machinery, plant, and stores used in the services referred to. 

(2) For the following services rendered by the company in dealing 
with merchandise as the carriers thereof before or after conveyance, 
namely, the labour of the servants of the company in loading or unload- 
ing, covering or uncovering merchandise, the provision of machinery, 
plant, sheets, and stores used in such services, and also the share of 
general charges and office expenses specially attributable to the classes 
of merchandise in respect of which service terminals are authorised. 

These claims the companies supported on the ground 
that the right to charge terminals had been recognised in 
the report of the Committee in 1882, and HalVs case,^ 
and in their special Acts and the Traffic Acts of 1873 and 
1888 the right was distinctly recognised. By the 24th 
section of the last-named Act, the companies were ordered 
to specify the nature and amount of all terminal charges 
proposed to be authorised, in the determination of which 
regard was to be had only to the expenditure reasonably 
necessary to provide the accommodation in respect of 

1 See p. 212. 
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which the charges were made, irrespective of the outlay 
which might have been actually incurred by the company 
in providing the accommodation. 

As against these arguments the traders contended (1) 
that the decision in HalVs case was wrong, as the Eail- 
way Commissioners themselves had criticised it, and the 
point was being brought before the Courts again with the 
intention of taking it to the Court of Appeal. There was 
no such distinction, as was drawn in that case, between 
"conveyers'* and "carriers."^ (2) In any case it could 
only apply to those companies in whose Acts there was a 
section similar to that in the London, Brighton, and South 
Coast Company's Act, and, of the large companies, fourteen 
had no such section, while eight had, and, of the eight, the 
section only applied to a portion of their respective lines. 
(3) In the case of coal it was clear the company could not 
charge a terminal. The London and North-Western Kail- 
way Company had gone so far as to get a special pro- 
vision inserted in one of their Acts, entitling them to 
make a charge of 3d. a ton on coaL In their Act of 
18812 jI; ^as provided that, in addition to other rates 
or charges, they might charge for the warehousing and 
wharfage of goods (after due notice to the consignee, and 
allowing a reasonable time for removal), or for any other 
services incidental to the business or duty of a carrier 
performed by them, such a reasonable sum as they might 

1 The point was brought before the Court of Appeal in Sowerby v. 
Great Northern Railway Co. (1891), 66 L. T. N. S., 546, and was 
decided in the same way as in HaU's case. The Court thought that 
the entire business carried on by the railway company might be divided 
into two kinds — ^the one being that which would ordinarily be done by 
a carrier, the other that which would be done by the railway company 
if there were another person doing the business of the carrier. Where 
the company performed the whole of the services they were authorised 
to charge extra for those falling within the latter category. 

2 44 & 45 Vict., c. clvii., s. 36. 
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think fit. Where coal was wharfed upon the sidings of 
the company the latter were empowered to charge a sum 
not exceeding 3d. a ton for the accommodation, and if the 
traffic remained on the sidings for a longer period than 
four days, they might charge a further reasonable sura. 
If the company had power to charge terminals, why was 
it thought necessary to insert this section in the Act? 
The Courts had already put a construction upon the 
section with respect to coal, in the case of Smith v. London 
and North-Westem Railway Go, (an unreported case de- 
cided in 1884), when it was decided that the company 
had no power to make any charge until after notice to 
the consignee, and a reasonable time had been allowed 
him to remove it. This case impliedly showed that no 
terminal, properly so called, could be charged on coal, and 
if not on coal, why on other goods 1 

The method by which the London and North-Western 
Railway Company ascertained the amounts they asked the 
tribunal to allow them for " station," " accommodation," 
or " structural " terminals, as the first-mentioned class was 
called, was by taking certain stations, which they said 
were typical^ and ascertaining as nearly as possible the 
exact cost of the land, buildings, and machinery, adding 
sums for interest on the capital expended, maintenance, 
and depreciation, and dividing the total by the number of 
tons dealt with at the particular station, thus getting at 
the average cost per ton at that station. In the same 
way with the " service " terminal — the second class above 
mentioned — they took the sums which it actually cost them 
to provide the services at the station, and divided the 
total by the number of tons using the station. These 
average sums per ton formed the basis of what they asked 
the tribunal to allow them to charge as a maximum over 
and above the mileage rate. Of course the accommodation 
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at the large stations, when worked out in this way, was 
found to be much more expensive than that at small 
wayside stations. They, therefore, classified the stations 
on their line into " large stations " and " other stations." 
The average cost per ton at the large stations was Is. 9d. 
station terminal, and Is. 8d. service terminal, while at the 
other stations it was found to be Is. 3d. "station," and 
9d. "service," and these sums the companies proposed 
to charge, but they asked for a service terminal at the 
"other stations" of lid. instead of 9d. The terminals 
were exclusive of cartage. 

The objections raised against this method of ascertain- 
ing the terminals were that the typical stations had not 
been properly selected, and further, that, if a terminal 
was to be charged, it ought to be based on the actual cost 
of the particular station which the goods used. It was 
apparent, however, that if the figures of every station on 
every railway had to be gone into (on one railway alone 
there were between 700 and 800) there would be no end 
to the inquiry; and it was ultimately decided that the 
figures relating to certain specified stations should be 
referred to an expert for him to deal with. A further 
question was raised as to the amount of the terminal. 
It was said that as a portion of the actual charge which 
railway companies made by their rates consisted of 
remuneration for terminal accommodation and services, 
the tribunal, if they allowed anything, should first deduct 
that remuneration from the amount of the proposed 
maximum rates. If the maximum rates were fixed upon 
the basis of the existing rate, which purported to include 
a terminal, and if the tribunal gave a terminal in addition, 
they would be giving that remuneration twice over, which 
would be unfair and unreasonable. The demand of the 
companies to be allowed something for terminals in 
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addition to the rates should not be acceded to. The 
figures put forward by the companies were extortionate, 
because in agreements between themselves for the inter- 
change of traffic they allowed each other smaller sums 
for terminals than those which were asked for. In an 
agreement between the London and North- Western and 
the Lancashire and Yorkshire an all-round terminal of Is. 
only was allowed on the traffic interchanged, and in an 
agreement between the London and North-Western and 
Great Western Companies only 3d. a ton for coal was 
allowed. Some of the services, too, such as weighing, 
checking, invoicing, sheeting, etc., were for the benefit 
of the company themselves, and ought not to be charged 
to the consignor or consignee. 

Lastly, it was said that the companies must specify in 
detail what they were going to charge in respect of each 
service, and that when they did not perform any particular 
service, say, for instance, loading or unloading, the com- 
pany should grant the trader a rebate equal to the amount 
actually charged for the service. To this the companies 
replied that they could not admit the public had, or should 
have, the right to come on their stations to do these 
services for themselves, as it would cause great difficulty 
in working and increase the risk ; for should a trader load 
his goods badly, and other goods in the same wagon were 
in consequence injured, the company would be responsible. 
They were in any case obliged to employ a full staff to 
do the services which they might be called upon at any 
moment to perform, and they should be paid for doing so. 
If the proposed concession were made it would encourage 
intermediate carriers, which it was not desirable to do. 
These reasons applied to " shed " goods. As regards 
Classes A and B no question practically arose, as the work 
was always done by the traders, but as to goods in Class 
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C it was admitted that at many country stations the 
traders did the work, and the companies, therefore, pro- 
posed, by way of allowance, a rebate of two-thirds of the 
total charge the company might be entitled to make for 
that particular terminal work, they retaining the other 
one-third as a compensation for the necessity of keeping 
up their staff, and providing the accommodation. 

The rates for short distance traffic were also opposed 
by the traders, who did not endeavour so much to obtain 
a reduction in the rates for long distances, — because in 
those cases they were protected by competition, — but the 
short distance traffic they said was greatly overweighted ; 
for, first, terminals were charged on it, then, by a " short 
distance clause," the company proposed to charge, as for 
6 miles, for traffic carried less than that distance. It was 
true a short distance clause was generally introduced into 
railway Acts, but the tendency of late years had been to 
make the distance shorter, in some cases as short as 3 
miles. Therefore it would be increasing the companies' 
powers to charge as for the 6 miles. Thirdly, there was 
the cumulative principle (known as the " Tennant scale," 
so called from the name of the goods manager, who was 
the author of it), by which the rates were charged on a 
graduated scale, commencing with the highest charges for 
the short distances, and diminishing mile by mile as the 
distance increased. 

They gave evidence also of instances in which the pro- 
posed maximum rates were double, or more than double, 
the actual rates then in existence, and that such a margin 
could not be required for contingencies, such as the rise 
of wages and prices of material. 

In answer to this, the companies argued that there must 
be higher charges for short distance traffic, because it was 
more expensive to work. It was impossible, with short 
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distance stopping trains, to get full loads for the whole 
distance. Some interesting figures were given with regard 
to the respective cost of the two kinds of traffic. The 
North -Western manager said that in doing 42 miles 
of profitable train mileage, he found an engine has had to 
run, in working short distance traffic, 86 miles on an 
average day in September in South Staffordshire. In 
the Wigan district, an engine, to do 53 profitable train 
miles, had had to run 88 miles ; and in the St. Helen's 
district, the proportion had been 37 profitable train miles 
to a total of 68 run. In the case of through goods trains, 
or long distance traffic, 154 profitable train miles had been 
earned by the engine running 161 miles. The Great 
Western manager supported this by saying that an engine 
from Paddington to Weymouth, hauling an express goods 
train a distance of 168f miles, took 10 hours and 40 
minutes ; while an engine from Llanelly Dock to Swan- 
sea Vale, working local traffic a distance of 47 miles, 
took 1 1 hours and 20 minutes. Of two trains between 
Paddington and Didcot, one a fast, and the other a 
stopping goods, the first gave the company 493 "truck" 
miles per hour, while the second only gave 160. 

Other points, which were also in dispute, were the 
rates for animals, returned empties, small parcels, and 
perishables ; the carriage of timber — whether it should be 
charged for according to actual weight, or according to 
weight computed from measurement; the amount to be 
charged for the use of wagons in those cases where the 
traders generally supplied their own; and whether re- 
duced rates should be allowed where traders consigned 
full train loads, so as to relieve the company from the 
necessity of shunting and marshalling. 

The report of the Commissioners, appointed by the 
Board of Trade, was published on the 29th August 1890, 
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and, as might be expected, was a compromise between the 
contentions of the companies and of the traders. 

In fixing the rates, the Commissioners said they were 
chiefly guided by what was known as the " Normanton 
scale," which appears to have been a scale of rates between 
country stations, adopted by several of the railway com- 
panies as a fair basis on which to divide the total receipts 
amongst themselves, when the traffic passed over the line 
of more than one company ; but regard was also had " to 
the highness of the present non-competitive rates, and, on 
the other hand, to the fact that the companies will prob- 
ably have to rely more on increase in traffic than on the 
raising of their non-competitive rates, to recoup themselves 
from any loss they may sustain by deprivation of the 
right to charge such specially high rates as are now in 
some instances in force." 

The principle of reducing the maxima chargeable for 
long distance traffic was adopted.^ 

The amounts allowed for terminals were fixed after 
considering the report of the person chosen to examine 
the figures with reference to the "selected" stations, 
as well as the evidence given at the inquiry. 

The short distance clause was allowed, but the limit, in 
the case of traffic going from and to a station, as opposed 
to traffic consigned to or from the trader's own siding, 
was reduced from 6 miles to 3. 

A new obligation was imposed upon the companies with 
regard to the carriage of "perishables" by passenger train. ^ 

As to the classification, that adopted by the Clearing 
House was taken as a guide, but in addition, regard was 
had to " value (including damageability and risk), weight 

1 But though the rates were graduated, the Tennant scale was not 
accepted. 

2 See Appendix, p. 304. 
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in proportion to bulk, facility for loading, mass of con- 
signments, and necessity for handling. We have en- 
deavoured, as far as possible, to make the classification 
a working classification, which will stand practical test. 
We do not, however, consider that there is anything in 
the Act of 1888, or that there can be properly put in a 
Provisional Order anything which will prevent the rail- 
way companies from undertaking, subject, of course, to 
the law of undue preference, to carry an article which we 
have placed, say, in Class 4, at the rate, and under the 
conditions applicable to Class 3 or Class 2." 

The conclusions which were come to on the other 
disputed points will be apparent from a perusal of the 
Appendix. 

The new classification and schedule should have come 
into operation on the 1st August 1892, but owing to the vast 
amount of work necessary to revise the rates, the date has 
been extended to the 1st January 1893, when the new rates 
affecting most of the large English railway companies will, 
unless the time is further extended, come into operation. 

The important provisions regarding the publication of 
rates now remain to be mentioned. These are contained 
partly in the Traffic Act of 1873, and partly in that of 
1888. By s. 14 of the former Act, a railway company 
are required to keep at each of their stations a book show- 
ing every rate for the time being charged for the carriage 
of goods from that station to any place to which they 
book, including any rates charged under any special con- 
tract, and stating the distance between the two places.^ 

1 The "special " rates, which are generally substantially lower than 
the class rates, are generally quoted, either because of competition, or 
in consideration of a guarantee to send large quantities. They form a 
large proportion of the total rates charged. The manager of the North- 
Eastem calculating that on a particular day on which the traffic was 
got out they applied to as much as 61 per cent, of the traffic. 

15 
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The book is open to the inspection of any person, without 
charge, during all reasonable hours. On the application 
of any person interested,^ orders may be made by the 
Commissioners, requiring the company to distinguish in 
the book how much of each rate is for the conveyance of 
the traffic on the railway, — including tolls for the use of 
the railway, for the use of carriages, or for locomotive 
power, — and how much is for other expenses, the nature 
and detail of which must be specified. 

If traffic is received or delivered at a place other than a 
" station," within the meaning of the above section, the 
book must be kept at the nearest station. 

At the place where merchandise is received for carriage, 
if a station, or at the nearest station if it is not^ the com- 
pany are required to keep, for the inspection of all persons, 
without fee, and during all reasonable hours, a copy of the 
general classification of merchandise in use for the time 
being. Copies of the same document are to be kept for 
sale at the principal office of the company, for a sum not 
exceeding Is., and copies of the classification and schedule 
of rates are to be kept for sale at such place and for such 
sum as the Board of Trade may order. Within one week 
after application in writing made to the secretary by any 
person interested in the carriage of any merchandise, the 
company are required to render an account to the applicant, 
in which the charge made or claimed by the company for 
the carriage of the goods is divided, the charge for con- 
veyance being distinguished from the terminal charges, 
and the nature and detail of the terminals (if any) specified. 
Where a company carry goods partly by land and partly 

1 A party is interested, not only if lie has to pay the rate himself, but 
if the rates which he seeks to have divided are substantially competitive 
with the rates he himself pays. Pdmll Coal Co, v. London and North' 
Western RaUway Co, (1889), 23 Q. B. D., 536. 
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by sea, the rate-books kept by the company at any port 
used by the vessels must distinguish the portion of the 
rate allocated to the sea transit. Notice that the rate- 
books and classification are open to inspection must be 
published at the station, or nearest station, as the case 
may be, in the manner prescribed by the Board of Trade, 
and the Board are empowered to make rules relating to 
the publication and. advertisement of the classifications, 
schedules, and Provisional Orders. Before raising any 
rate or charge, fourteen days' notice must be given, and 
be published by the company in the way prescribed by the 
Board of Trade. 

Where any dispute arises as to the legality of any toll, 
rate, or charge, the Railway and Canal Commissioners 
have jurisdiction to determine the question, and to enforce 
the toll, rate, or charge, or any portion of it they may find 
to be legal ^ 

At any time after the confirmation of the Provisional 
Order relating to the rates, the railway company, or any 
trader, or other person interested, on giving the company 
twenty-one days' notice may apply to the Board of Trade 
to amend the classification and schedule by adding any 
article. The Board deal with the application, classify the 
article as they think right, and publish their determina- 
tion in the London Gazette. ^ 

1 Traffic Act, 1888, h. 10. ^lh,,%.2A (11). 
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OARRIAGB OF PASSENGERS 



Hitherto we have been dealing exclusively with the 
rights and duties of railway companies in relation to the 
carriage of goods, including passengers' luggage, and we 
have shown that, with certain exceptions, they are liable 
as insurers, and are responsible in all cases for the due 
performance of their contract. But it is apparent that 
passengers stand on a different footing, and that the 
reason for imposing the wide liability of a common 
carrier of goods, viz. that, according to the original theory, 
the carrier might have colluded with highwaymen and 
others, and, while pretending that the goods had been 
forcibly taken from him, might have in reality converted 
them to his own use, — never applied in the case of 
passengers. From a very early period, therefore, we 
find a distinction made, which has been observed up to 
the present time, and it is now settled that carriers of 
passengers are liable only for accident or injury arising 
from their own negligence or that of their servants, and 
if caused by something over which they had no control 
they are not responsible. The law relating to the carriage 
of passengers and to the liability of the carrier for injuries 
done to them is consequently part of the general law of 
negligence, which is far too wide a subject to be gone into 
in detail here, but there are one or two leading principles 
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and certain classes of cases in which that branch of the 
law has been considered, which may be shortly noticed. 

In order to constitute negligence giving rise to a cause 
of action there must be the breach of a legal duty to take 
care, thus causing damage to the plaintiflp, which is the 
natural and continuous result of the breach without any 
new and independent cause intervening. 

Again, a master is liable for the acts of his servants 
within the scope of their employment and done for him, 
but not for a wilful wrong committed by the servant. 
Accordingly, to fix a railway company — who always act 
by means of their servants — with liability, the damage 
which is caused by the breach of duty must not have been 
intentionally produced, because otherwise, though the 
injured party might have a remedy against the servant, 
the company would not be responsible ; e.g. supposing a 
porter, out of some spite of his own, wilfully assaulted a 
passenger, the company would not be liable for the act. 

The injured person must give some evidence of a 
negligent act or omission on the part of the company or 
their servants. He may show that the premises are not 
reasonably safe, that the means of access to or from the 
station are not sufficient, that there is some obstruction 
on the platform which is dangerous to persons using the 
station, or that the way provided for the passage of 
passengers across the line is defective. Any of these 
things, or the careless conduct of the company's servants, 
would be evidence of negligence, and if it was the direct 
and substantial cause of the accident, would justify a jury 
in finding a verdict for the plaintiff. Besides supplying 
proper premises and careful servants the company must 
provide carriages fit for the trafiic. In the earlier Acts 
relating to railway companies there were two provisions 
made, — that in the case of cheap trains the carriages were 
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to be provided with seats, and were to be protected from 
the weather, — a provision which competition and the 
improvement of rolling stock now happily no longer 
renders necessary, — and the other (which was shortly 
afterwards repealed) that no carriage should weigh more 
than four tons. Any persons who run their own trains on 
the railway, using it as a highway, are, by the Railways 
Clauses Act, 1845, to employ carriages constructed ac- 
cording to the company's regulations, and to be liable to 
a penalty for omitting to do so, and further, they must 
have their names registered on the carriages. These 
provisions are practically obsolete, but there are others, 
which relate to the brakes to be used, and otherwise, 
which are more important. It has been mentioned that 
before a line is opened it must be inspected by the Board 
of Trade, who are to be satisfied not only that the 
works and permanent way are complete, but also that the 
"establishment for working such railway is sufficient." 
In accordance with the powers given them, the Board of 
Trade make certain recommendations with regard to the 
working of railways, among which is a recommendation 
that all passenger carriages shall be provided with con- 
tinuous footboards extending throughout the whole length 
of each carriage, and that the width between the outer 
edges of the footboards on either side of the carriage 
should be the same in all carriages, so as to allow of inter- 
change of traffic ; that there should be means of communi- 
cation between the guard at the end of every passenger 
train and the engine-driver, and between the passengers 
and the servants of the company ; and that continuous 
brakes, under the control of the engine-driver and each 
guard, shoidd be used on all passenger trains. Two of 
these recommendations have now been made compulsory, 
for, by the Regulation of Railways Act, 1868, on every 



CARRIAGE OF PASSENGERS 231 

passenger train which travels more than 20 miles without 
stopping, or rather, which is intended to travel that dis- 
tance without stopping, such efficient means of communi- 
cation between the passengers and the servants of the 
company in charge of the train as are approved by the 
Board of Trade are to be provided and maintained in 
good working order; and by s. 1 of the Regulation of 
Eailways Act, 1889, the Board of Trade have power to 
order a railway company to provide for and use on all 
their passenger trains continuous brakes, which must be 
(1) instantaneous in action, and capable of being applied 
by the engine-driver and guards ; (2) self-applying in the 
event of any failure in the continuity of its action ; (3) 
capable of being applied to every vehicle in the train, 
whether carrying passengers or not; and (4) in regular 
use in daily working, of materials of a durable character, 
and easily maintained and kept in order. Any order 
under this section is to be enforced by the Railway Com- 
missioners. 

Apart from statute the railway companies' duty with 
regard to carriages or vehicles is not to warrant that they 
shall be absolutely safe, but only to exercise all vigilance 
to see that they are in fit and proper order, so that where 
an accident occurs through the splitting of a tire or the 
breaking of an axle, which no human care or skill could 
either have prevented or detected, the company will not 
have to answer for it. 

Improvements are constantly being made and brought 
out in connection with all machinery, some of them, of 
course, affecting railway plant, and the question arises 
whether the fact of the company not having adopted a 
particular improvement, by means of which an accident 
might have been avoided, is evidence of negligence. 
With reference to this, it has been said that where 
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something new and obviously useful is introduced into 
the working of a trade and makes the trade more safe 
than it was with the old machinery, there ought to be a 
change to the new machinery ; but time must be allowed, 
and a company cannot be called upon to substitute the 
new machinery at once.^ It must not be assumed that 
if, after an accident has happened, it is proved that the 
machine or carriage might have been constructed in such 
an improved fashion that the accident might have been 
avoided, there was evidence of negligence ; but the test 
is, would a person of ordinary skill and care, in the 
position of the company, at the time the machine or 
carriage was constructed, have made it in the form which 
was adopted 1 If, however, a substantial improvement 
has been in practical use to a considerable extent, and 
for some time, and has been found to work satisfactorily, 
the omission of it is some evidence of negligence, but, as 
just stated, a reasonable time must be given to a company 
to enable them to adopt it. 

Not only must a company use all diligence to see 
that their plant is fit and proper when new, and adopt 
undoubted improvements a reasonable time after they 
come out, but they must be careful to examine and test 
their plant from time to time, to ascertain whether it 
continues in good working order or not. If an accident 
occurs through the splitting of the tire of a wheel, which 
had been properly tested when new, but had not after- 
wards been properly examined, there is evidence of negli- 
gence. This duty of examination extends not only to 
their own plant, but also to the wagons of other companies 
and the private wagons of traders allowed on the railway. 
But in this case the examination need only be such as is 

1 Per Willes, J., in Hanson v. Laricashire and Yorkshire RaUtoay Co, 
(1872), 20W. R.,267. 
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reasonable under the circumstances. The company could 
not be expected to make a minute examination of every 
axle and wheel, for the exigencies of the traffic would 
not allow of it. If they were obliged to do so, it would 
practically destroy the right given by statute to other 
companies of having the through traffic forwarded, and 
give a monopoly to the company itself. They are not 
liable for an accident caused by the breaking of the axle 
of a wagon belonging to a trader, which had been sent on 
to their line, — by the breakdown of which a passenger 
train in which the plaintiff is travelling is thrown off the 
line, — where the defect, though discoverable on a minute 
examination, could not have been detected by the more 
or less superficial examination which was all that could 
reasonably be given to it on passing on to the defendants' 
line. 

Besides the power to order the use of continuous brakes, 
the Board of Trade, by the same section of the Regulation 
of Railways Act, 1889, may order a company to adopt the 
block system on all their railways on which passengers 
are conveyed, and to provide for the interlocking of points 
and signals on such railways. 

It is the duty of a railway company to give passengers 
a reasonable opportunity of alighting from the train with 
safety on arriving at their destination, and this involves 
their supplying a fit and proper place for the purpose. A 
great many accidents have been caused by trains over- 
shooting the platforms at stations, and when the passenger 
has endeavoured to get out of the carriage without waiting 
until it has been backed to the platform, the train has 
suddenly moved, and he has been injured. The rule 
appears to be, that the company are not bound to have a 
platform long enough for an unusually long train, or that 
the driver is so bound to regulate the speed of his train as 
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always to stop it opposite the platform ; but if the train 
does overshoot the platform, or is too long for it, and the 
circumstances are such that the plaintiff, as a reasonable 
person, thought he was invited to alight there, which he 
proceeds to do in a careful manner, and an accident occurs, 
the company are liable. The great contention in the cases 
has been whether there has been an invitation to alight or 
not. If the train is brought to a final standstill at a 
station, and some appreciable time elapses without any 
movement being made or warning given, the passenger 
may reasonably infer that he is intended to get out. If, 
in addition, the name of the station is called out, the case 
would be strengthened. But should the company's ser- 
vants give notice to a passenger not to get out, by shouting 
" Keep your seats," or some other warning, and the pas- 
senger, though he hears the warning, nevertheless persists 
in alighting, he has only himself to blame if he is injured. 
In one case, where the company were held liable, the 
train, though it stopped opposite the platform, drew up at 
a spot where the edge of the platform did not come up to 
the side of the carriage, as it did in other parts, but 
receded so as to leave a gap of about 4 feet between the 
platform and the step of the carriage. A passenger, not 
unreasonably believing, owing to the dimness of the light, 
that that particular part of the platform was flush with 
the rest, stepped down into the gap, and was injured. If, 
too, on the arrival of a train, there is an obstacle to 
the passengers getting to the exit from the station ; for 
instance, where a passenger, in order to get out of the 
station, had to cross the line by a level crossing, which 
was blocked for ten minutes or a quarter of an hour by a 
train stopping over it, and, as was the practice under 
the circumstances to the knowledge of the company, he 
went round the end of the train and across the rails, in 
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doing which he stumbled over a hamper and was hurt, 
it was held there was evidence of negligence. 

We say advisedly " evidence of negligence," because the 
question of whether there really is negligence or not, 
being one of fact, is for the jury, and should their verdict 
be for the plaintiff, it can only be disturbed by showing 
that it was such as no reasonable man could under the 
circumstances have found, and that there was nothing in 
the evidence adduced before them showing that the com- 
pany were to blame. If there is such evidence, and the 
negligence is such as to cause the accident, then it always 
rests with the jury, supposing no question of " contribu- 
tory negligence " or wilfully incurring the danger: on the 
part of the plaintiff arises, to say whether the company 
are liable or not. 

Formerly, the means provided for passengers to cross 
the line at stations were level crossings, and this is still 
the case at many roadside stations in the. country, though 
in the larger and newer stations, footbridges have been 
almost universally adopted. Passengers, in passing over 
these level crossings from one platform to the other, have 
frequently been run over by trains, and questions have 
been raised whether it was the passenger's own fault, or 
whether the company ought to have taken some precaution 
which they omitted to do. "A person transacting the 
ordinary business of life is bound to take the ordinary pre- 
cautions that the nature of the act he is about to enter 
upon would induce any reasonable man to take. If he is 
about to cross a road, where, from the nature of the traffic, 
there must always be a risk to encounter, he must take the 
ordinary care for that particular case."^ It is clearly a 
reasonable man's duty, when he is about to cross a railway, 

1 Per Lord Hatherley in Slattery v. Dvhlin and Wicklow Railway 
Co, (1878), 3 App. Ca., 1155. 
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to look up and down the line to see if there is a train 
coming ; and if he does see one approaching, but never- 
theless elects to go on and undertake the risk, he cannot 
as a rule afterwards say it was the company's fault if he 
is run over ; but if, at that particular part of the lino, he 
cannot see sufficiently far, either owing to a curve or 
to some obstruction, and a passing train runs through 
the station without any warning, and injures him while 
crossing at the proper place, there is evidence of negli- 
gence on the part of the company. When trains are 
about to run through a station at a time when people are 
likely to be crossing the line, the company must give some 
sufficient warning, either by blowing the whistle of the 
engine of the passing train a long enough time beforehand, 
or by stationing a porter at the crossing to warn passengers. 
A passenger, however, may see a train approaching, which, 
though in reality a fast train running through, he thinks, — 
and is, in the absence of warning, justified in thinking, — is 
a stopping train, and that therefore there is no danger, as 
it ought to stop before reaching the crossing, or to slacken 
speed to such an extent as to afford an opportunity of 
crossing in safety ; and if he attempts to cross under this 
belief, and is injured, there is evidence of the company's 
negligence. Should there be a footbridge, which is the 
usual way of crossing the line, the passenger is not justified 
in going over the rails; but, supposing, in spite of the 
existence of such a facility, passengers are in the habit of 
crossing the rails on the level, and the company know it, 
and allow them to do so without interfering or protesting, 
the company are possibly then in the same position as if 
there had been no bridge. 

Another frequent source of accidents has been the 
sudden and unexpected shutting of the carriage-doors by 
the servants of the company, and the hand or arm of a 
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passenger, being in the hinge, has been thereby caught. If 
the passenger is just getting in, and the porter sees, or 
ought to see, that the door, if shut suddenly, may injure 
him, it is evidence of negligence to do so; but if the 
passenger has completely entered the carriage, and has 
had an opportunity of taking his seat, and there is no 
danger apparent to the porter who shut the door in the 
ordinary manner, then there is no such evidence; but 
even then the porter is not justified in slamming the door 
so violently and quickly as to afford the passenger no 
opportunity of withdrawing his hand or arm, if it is in 
danger. A railway company should, moreover, take reason- 
able care to see that the handles of the carriage-doors are 
fastened before the starting of the train, and if they omit 
to do so, they are guilty of negligence. A passenger is 
justified in standing up in the carriage and looking out 
of the window, and there is a case to go to the jury, if, 
while he is so doing, the door flies open, and he falls 
out. 

Such are a few of the instances in which the question 
of a railway company's liability to their passengers has 
been litigated. The passenger must prove some act or 
omission on the part of the company's servants, which is 
such as a reasonable man would not do, or omit to do, and 
which is the cause of the damage. " In order to show 
that there was negligence it is not enough to prove a state 
of things on which the damage has been caused, and 
which may have been in consequence of the negligence of 
the person who is charged with it ; it is not enough to do 
that, even with the suggestion that no explanation, or no 
sufficient explanation is given by such person of his 
conduct. It is necessary for the plaintiff, in the first 
instance, on undertaking to prove negligence, to show 
something which the defendants could have done, and 
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negligently omitted to do, whereby, if they had done it, 
the accident would have been avoided." ^ But there are 
some cases in which the mere fact of the accident occurring 
has been held to be evidence of negligence. " Where a 
thing is solely under the management of the defendant 
or his servants, and the accident is such as in the ordinary 
course of things does not happen to those who have the 
management of machinery, and use proper care, it affords 
reasonable evidence, in the absence of explanation by the 
defendants, that the accident arose from want of care." ^ 
This principle has in several cases been applied to railway 
companies. The fact of a railway carriage running off the 
rails was held to be evidence of negligence in the absence 
of explanation. A collision between two trains belonging 
to the same company is prima facie evidence of negligence. 
And the same principle has been extended to a case where 
a train of the defendant company, in which the plaintiff 
was a passenger, whilst stationary on the defendants' line, 
was run into by another train ; but, owing to several com- 
panies having running powers over the railway, it did 
not appear whether or not the train in motion was worked 
by the defendants* servants: it was held that, in the 
absence of evidence to the contrary, the latter train must 
be presumed to have been under the defendants* control, 
and they were therefore liable. Where the plaintiff 
shows that when the accident occurs the train and rail- 
way are exclusively under the defendants' management, 
the onus of proof is no longer on him, and it is then for 
the defendants to show the real cause of the accident. 
Should the plaintiff succeed in proving negligence, there 

1 Per Willes, J., in Smith v. GrecU Eastern Railway Co, (1866), 
36 L. J., C. P., 22. 

Per Erie, C. J., in Scott v. London Dock Co, (1866), 3 H. & C, 696. 
But this presumption only arises in the case of inanimate objects, and 
would not apply in the case of, say, a horse. 
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are then three defences, any or either of which may be 
set up by the defendants. They may show (1) that the 
alleged negligence was not the direct cause of the accident 
to the plaintiff; (2) that the plaintiff's own conduct was 
negligent, and contributed to the accident; or (3) that 
knowing the danger, and thoroughly appreciating the risk 
he ran, the plaintiff put himself into"the position in which 
he was injured.^ An accident on the Metropolitan Rail- 
way, where the case was taken up to the House of Lords, 
well illustrates the first defence.^ The plaintiff was 
seated in a carriage forming part of a train belonging to 
the Metropolitan Railway Company, which on its arrival 
at the Gower Street station was already full. Three 
people, in spite of the plaintiff's expostulations, insisted 
upon entering. At the next station (Portland Road) no 
one got out, but just as the train was starting there was 
a rush along the platform, and the door of the compart- 
ment was opened by persons trying to get in. The 
plaintiff partly rose to prevent them entering, and as the 
train commenced to move, he felt himself overbalancing, 
and to save himself put his hand in the hinge of the 
door. The door continued open till just as the train was 
entering the tunnel, when a porter slammed it to, and 
crushed the plaintiff's hand. The House of Lords decided 
that — presuming there was evidence of negligence on the 
part of the company, in allowing more persons than there 
was accommodation for to enter the compartment — that 
negligence was not the cause of the accident, and there- 
fore the company were not responsible. Lord Cairns 

1 The first defence really includes the other two, as in them the 
plaintiffs conduct supervenes between the defendants' negligence and 
the damage, and so prevents the negligence from being the direct cause 
of the accident ; but they are usually dealt with separately, and it is 
more convenient to follow the same course here. 

2 Jackson v. Metropolitan RaUtoay Co, (1877), 3 App. Ca., 193, 
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thus expressed the ground on which they decided : — " In 
the present case there was no doubt negligence in the 
company's servants in allowing more passengers than the 
proper number to get in at Gower Street station ; and it 
may also have been negligence, if they saw these super- 
numerary passengers, or if they ought to have seen them, 
at Portland Road, not to have removed them ; but there 
is nothing in my opinion in this negligence which con- 
nects itself with the accident that took place. If, when 
the train was leaving Portland Road, the overcrowding 
had any eflfect on the movements of the respondent " (the 
plaintiflE), " if it had any effect on the particular portion of 
the cari^iage where he was sitting, if it made him less a 
master of his actions when he stood up or when he fell 
forward, this ought to have been made matter of evidence ; 
but no evidence of the kind was given. . . . Admitting 
negligence, it appears to me to be in no way connected 
with the accident." The cause of the plaintiff's putting 
his hand where he did was his overbalancing, which, 
prima facie, was due to the motion of the train, and 
unless he showed that the overbalancing was directly 
caused by the overcrowded state of the compartment, 
there was no natural connection between the negligence 
and the injury. 

The second defence is the one which is most frequently 
raised in actions of this kind. The fact that one person 
by his wrongful conduct endangers the safety of another 
will not justify that other in omitting to use reasonable 
care with regard to his own safety, and if he does, and 
the omission contributed to the accident, he cannot hold 
the first responsible. But if, in spite of this contributory 
negligence on the part of the plaintiff, the defendant could 
in the result, by the exercise of reasonable care, have 
avoided the accident, the plaintiff will then succeed ; in 
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other words, which, of the two — the plaintiff or the 
defendant — could, if he had heen reasonably careful, have 
last prevented the accident ? If the defendant gives some 
evidence of contributory negligence on the part of the 
plaintiff, the jury have to decide on the merits of the 
case, but if the evidence adduced by the defendant is so 
strong that no jury, as reasonable men, could come to any 
conclusion other than that the plaintiff's own negligence 
was the real source of the accident, the judge withdraws 
the case from the jury, and himself decides in favour 
of the defendant. In considering whether the injured 
person acted carefully and reasonably or not, it must be 
remembered that if a man is put into such a position by 
the negligence of another that it was not unreasonable 
for him to act as he did, though he did not adopt the 
course which it was best for him to take, the person who 
put him in the dangerous position is liable. If a railway 
company by their negligence put a passenger into such a 
position that it is not unreasonable for him to act wrongly 
or foolishly, they cannot complain if he does something 
which a cool person in full possession of his faculties 
would not have done. And where the position in which 
the injured person is placed, without being actually 
dangerous, is uncomfortable and inconvenient, then it 
seems that if the discomfort or inconvenience is so great 
that it is reasonable to get rid of it by an act not obviously 
dangerous, which is executed without carelessness, the 
person (in this case the company) causing the discomfort 
or inconvenience by his negligence, would be liable for 
any injury that might result from an attempt to avoid 
it. If a carriage-door flew open while the train was 
in motion, and a passenger tried to shut it, — though 
there was plenty of room in the compartment for him 
to sit without incurring danger by reason of its being 

i6 
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open, — and he fell out while in the act, the company 
would be liable, unless it were an obviously dangerous 
thing for him to do. 

The third defence, though at first sight it appears to be 
like that of contributory negligence, is in reality different. 
Contributory negligence implies carelessness on the part 
of the defendant, and carelessness on the part of the 
plaintiff supervening between it and the damage, while 
this defence of voluntarily incurring the risk, knowing 
what it is, which is expressed by the Latin maxim. 
Volenti non fit injuria, may be set up where there is no 
negligence on the plaintiff's part at all. It is a difficult 
defence to establish, because it is not only necessary for 
the defendant to show that the plaintiff knew, but that 
he fully appreciated what he was about, a fact which it 
is for the jury to find.^ An intending passenger, in order 
to get on to the station platform, had to go down some 
steps which were worn and covered with a slight layer 
of snow, and consequently slippery. He went down care- 
fully, but slipped and was injured. There were other steps 
to the platform on the other side of the line, but he went 
the shortest way, and he admitted that he thought he 
was doing a dangerous thing. The defence of volenti non 

1 It is apprehended, however, that, as in the case of contributory 
negligence, if the facts were so strong that no reasonable jury could find 
in any other way but that the plaintiff knew the danger and appreciated 
Ity but nevertheless voluntarily incurred it, the judge should take the 
case into his own hands and find- for the defendants. In Osborne's case, 
the facts of which are here mentioned, such a course would almost seem 
to have been justifiable. If it is necessary for the defendants to show 
the condition of the plaintiffs mind, and that he realised to what extent 
it was dangerous to walk on steps covered with snow, it becomes well- 
nigh impossible for the defendants to prove their defence. A learned 
text writer, who has lately written on the subject (Beven on Negligence), 
adopts the view that when the defendant has proved knowledge on the 
part of the plaintiff, the onus is then thrown on the plaintiff of showing 
that he did not realise the danger. 
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fit injuria was raised, but the jury found for the plaintiflp, 
and the Court refused to disturb their verdict, on the 
ground that they had not found as a fact that the plaintiff, 
with full knowledge of the extent and nature of the risk 
he ran, freely and voluntarily agreed to incur it. Though 
he saw it was a dangerous thing to do, he might well have 
under-estimated the danger.^ 

We have said that the duty of a railway company to take 
reasonable care, is owing towards persons who are their 
" passengers." It does not seem to be necessary in order 
to constitute a passenger that it should be a person who 
has actually taken a ticket, but the duty appears to extend 
to all persons who are lawfully on the railway or the 
railway company's premises. Though it has never been 
so decided in England, an intending passenger sitting in a 
waiting-room before the booking office opens, is probably 
entitled to as much care at the company's hands as a 
person who has taken a ticket and is sitting in a railway 
carriage ; and the same principle would apply to a person 
who, as often happens, on arriving at a station without 
sufficient margin of time to allow of his taking his ticket, 
informs the guard that he has not booked, and, without 
objection, gets into the nearest carriage, intending to pay 
his fare at the other end. A mother of a child just over 
three years old took a ticket for herself, but not for the 
child, though the company were entitled to charge half 
fare for children between three and twelve. An accident 
occurred, the child was injured, and an action for the 
damage was brought. It was held he could recover, as 
without fraud or fault, and through an honest mistake on 
the mother's part, the child was taken into the train by 
the railway company and received as a passenger by their 

1 Osborne v. London and North- Western Railway Co, (1888), 21 Q. B. 
D., 220. 
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servants and with their authority.^ It makes, therefore, 
no difference if the injured person sues a railway company 
different from the company with whom he contracted, 
where the contract is for a through journey, provided 
the injuries were inflicted upon the line of the company 
he sues ; and the same principle, which we have already 
noticed in the case of goods, ^ applies also in the case of 
passengers. The following propositions have been laid 
down with respect to this : — (1) A railway company issuing 
a ticket available partly by their own and partly by 
another line, are responsible for the whole journey ;» (2) 
a railway company may, under certain circumstances, be 
subject in favour of a passenger on such a journey to 
similar responsibilities, though as between the company 
and the individual passenger there may have been no 
contract ; e.g, a servant travelling with his master upon 
a ticket taken by the latter, or a child travelling upon a 
ticket taken by the parent ; (3) a carrier may be liable 
for injuries received by a passenger when carried by him, 
though no contract of carriage may exist between the 
carrier and the passenger, or any person contracting 
directly for his carriage ; where a passenger took a ticket 
of company A for a journey over lines A, B, and C, and 
was injured on line B through the B company's negligence, 
the B company was held liable. " The true principle is 
that the company, so far as concerns its own line, in 
which term I include a line over which running powers 
are exercised, and its own acts and means, is under 
the same obligations in reference to the security of the 
passenger as it would have been if it had directly con- 



1 Austin V. Great Western Railway Co. (1867), L. R., 2 Q. B., 442. 
a Page 130. 

3 This is in the absence of any condition limiting their liability to 
their own line. 
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tracted with him." ^ It must be observed, however, with 
regard to the contracting company, that where a ticket is 
taken by a passenger, it usually, by reference, incorporates 
conditions and regulations,^ and as there is no statute 
requiring a special contract in the case of passengers to 
be in writing and signed, these conditions are binding on 
the passenger. The word "traffic," as defined in the 
definition section of the Kailway and Canal Traffic Act, 
1854, includes passengers, and therefore the section which 
provides that railway companies shall afford reasonable 
facilities for the receiving, forwarding, and delivering 
of traffic (s. 2) applies to passengers ; and as it seems 
probable that a company do not afford such facilities if 
they will only carry on conditions which are unreason- 
able,^ it appears to follow that the conditions which are 
incorporated into the contract by the ticket must be 
reasonable.* But the remedy for a person aggrieved in 
consequence of the non-observance by a railway company 
of the provisions of s. 2 of the Act is to apply to the 
Kailway and Canal Commissioners for an injunction, and 
that is the only remedy. In the case of goods, to which 
s. 7 applies, the unreasonable condition would be void, 
and therefore no answer to an action for damage done to 
them ; but that section does not apply to passengers, so 
that, since apart from the statute, any conditions which 
are agreed to are binding, the result seems to be this : — 



1 See the judgment of Thesiger, L. J., in Fotdkes v. South-Eastem 
RaUway Co, (1880), 5 C. P. D., 157. 

2 See p. 137. 

» See Dicksanv. Great NoHhem RaUway Co. (1886), 18 Q. B. D., 176. 

^ There is no case, so far as we are aware, in which it has been 
expressly decided that the conditions relating to the carriage of 
passengers must be reasonable, and this statement therefore must not 
be accepted as if there were an authoritative decision on the point It 
seems, however, to follow from the above reasoning. 
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Where goods are carried, of which the company do not 
profess to be common carriers, they must still be conveyed 
on reasonable terms, and if they are lost or injured the 
company cannot set up in defence any conditions which 
have been agreed to which are unreasonable, as they are 
made void by the statute ; but in the case of passengers, 
though there is a duty to carry on terms which are 
reasonable, the company are still at liberty, suppos- 
ing the passenger is injured, to set up in defence any 
condition which has been agreed to, however unreason- 
able, and the passenger's only remedy is to apply to the 
Railway and Canal Commissioners for an injunction 
or damages under the Railway and Canal Traffic Act, 
1888. 

A usual condition, and one which has been held to be 
valid in the case of goods, is that, where through tickets 
are issued, the respective companies on whose lines the 
ticket is available, are not to be liable in respect of any 
delay to, or detention of, or injury or damage to either the 
person or property of the holders, or for or in respect of 
any loss of life or property of any holder, caused or arising 
off their respective lines ; and as all the companies over 
whose lines the passenger travels would be entitled to 
take advantage of this condition, the passenger must take 
care to see under what conditions he was carried before 
commencing his action. 

Having shortly dealt with the duty of a carrier of pas- 
sengers to carry safely, we now come to his duty to carry 
without delay. The cases on this point are not many, 
and as the subject is an important one, it is proposed to 
consider them rather in detail. It has been decided that 
"the mere taking of a ticket does not amount to a contract 
on the part of a railway company, that a train shall depart 
or arrive at its destination at the time the passenger is led 
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to expect."^ But in a prior case a company advertised 
a train to leave London at 5 p.m., and reach Peterborough 
at 7 P.M., and thence to proceed to, among other towns, 
Hull, where it was due about midnight. At the bottom 
of the company's time-tables was a notice that the com- 
pany made every exertion to run the trains punctually, 
but their arrival or departure at the times stated would 
not be guaranteed, nor would the company hold themselves 
responsible for delay, or any consequences arising there- 
from. There was no such train from Peterborough to Hull. 
The railway between those places did not belong to the 
defendants, and there had shortly before been a train 
as advertised, but the time of its starting had been altered, 
notice of which was given to the defendants after their 
time-tables had been printed, but before publication. The 
Court held that the plaintiff could recover damages incurred 
as the result of there being no such train, either on the 
ground that there was a contract between the defendants 
and the plaintiff that there should be such a train, or, at 
any rate, on the ground that the company represented to 
the plaintiff that such a train was running, for the untruth 
of which the plaintiff could recover damages.^ Le Blanche 
Y.London and North-Western Railway Co, (1 C. P. D., 286, 
1876) is usually cited as the leading case, with respect to 
delay to passengers. The plaintiff took a ticket at the 
defendants' station at Liverpool for a train which left at 
2 P.M., and, according to the time-tables, was expected to 
arrive at Manchester at 3.5, to leave Manchester at 3.20, 
to arrive at Leeds at 5, at York at 6.5, and at Scarborough 

1 Hwrst V. Great Western Railtoay Co. (1866), 19 C. B. N. S., 810. 

2 Dentm v. Great Nwthem Railvxiy Co. (1856), 5 E. & B., 860. A 
railway company cannot exempt themselves from the consequences of 
not starting a train ai all, by stating on their time-tables that they will 
not *'hold themselves responsible for delay, or any consequence arising 
therefrom." 
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at 7.30. The train was fifteen minutes late when it left 
Manchester and twenty-seven minutes late when it arrived 
at Leeds, and consequently the plaintiff missed the train 
on. He went by the next, and arrived at York fifty-five 
minutes later than he ought to have done, and found that the 
next train to Scarborough did not leave till 8. The ticket 
was issued subject to the condition that " every attention 
will be paid to ensure punctuality as far as it is practicable ; 
but the •directors give notice that the company do not 
undertake that the trains shall start and arrive at the time 
specified in the bills ; nor will they be accountable for any 
loss, inconvenience, or injury which may arise from delay 
or detention.'' The Court of Appeal held that the first 
woi*ds of the condition were part of the contract, and the 
company were bound to keep to the times specified in the 
time-bills so far as practicable, having regard to the ex- 
igencies of the traffic, and circumstances over which the 
company had no control. The delay of fifteen minutes at 
Manchester, in the absence of explanation, by them, was 
some evidence that they had broken the contract. Whether 
in consequence of this decision, or otherwise, it will now 
probably be found that the first words of the above con- 
dition have been omitted from the conditions under which 
the principal railway companies now carry. In Fitzgerald 
V. Midland Railway Co.,^ the plaintiff took a ticket by 
the defendants' line from Birmingham to Lincoln, for the 
train advertised to leave Birmingham at 4.55 p.m., and to 
arrive at Lincoln at 10.10. Between Birmingham and 
Derby the train was more than once delayed by floods, 
and, in consequence, the connection was missed at Derby. 
It does not appear that there was any special condition 
applicable to the circumstances of the case. The Court 
decided that there was no absolute contract to convey the 

1 34 L. T., 771 (1876). 
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plaintiff to Lincoln on the day on which the ticket 
was issued. All the defendants did was to contract to 
use dvs diligence to reach Derby by the time stated in 
their time-tables, but on failing to do so, they were, under 
the circumstances, under no obligation to send the plaintiff 
on by special train. This case seems to show that taking 
the difference between the two kinds of traffic into con- 
sideration, the obligation, with regard to forwarding 
passengers and goods, is very much the same, viz. to 
use reasonable diligence under the circumstances. In 
M^Gartan v. North-Eastern Railway Oo.,^ plaintiff took a 
ticket from the defendants at Durham for Belfast, via 
Fleetwood. At Leeds he had to change to the Midland 
Railway, but by reason of the defendants' train being late, 
the connection was missed. One of the conditions in- 
corporated by the ticket was, that the hours stated in the 
time-tables were appointed as those at which it was 
int'^nded that, as far as circumstances would permit, the 
passenger trains should arrive at and depart from the 
several stations ; but the times were not guaranteed, and 
the company were not to be responsible for the non-arrival 
of their own trains in time for any nominally correspond- 
ing train on the line of any other company, nor for any 
delay, etc., which might arise therefrom, or off their line. 
The defendants were held to be protected by the condition. 
The only other case which we shall mention in this con- 
nection is that of Woodgate v. Great Western Railway Go,^ 
There the company issued tickets embodying the condition 
that they would not undertake that the trains should start 
or arrive at the times specified in the time-bills, nor that 
they would be accountable for any loss, inconvenience, or 
injury which might arise from delays or detention, unless 

1 54L. J., Q. B.,441(1885), 

2 51 L. T., N. S., 826 (1885). 
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upon proof that such loss, inconvenience, injury, delay, or 
detention arose in consequence of the wilful misconduct 
of the company's servants. The plaintiff took a first-class 
ticket from Paddington to Bridgenorth, via Worcester and 
Bewdley (all on the defendants' system), by the 10 a. m. 
train on the 24th December. The weather was foggy, and 
there had been a collision on the main line between two 
trains some five hours earlier, though there was no evidence 
to show what the nature or cause of it was. Owing to 
the heavy traffic, the 10 a.m. train was divided into two 
parts,, and the plaintiff was put into the second part, 
which started thirteen minutes late, and lost time all the 
way to Hiirtlebury Junction, where it arrived an hour and 
a half behind time. Here the plaintiff had to change, 
but found that the connecting train had been sent on; 
and he was eventually, at his own suggestion, put 
into a second class compartment, which was attached 
to a goods train, and arrived at his destination If 
hours later than he ought to have done. It was held 
that the company would only be liable in case the 
plaintiff proved wilful misconduct, of which there was 
no evidence. 

The above cases sufficiently show that in practice, owing 
to the conditions on which passengers are carried, it is the 
exception for railway companies to be made liable for 
damage caused by delay. 

There is probably a similar duty imposed upon the 
carrier of passengers as there is upon the carrier of goods 
— to carry every one that comes who is ready to pay a 
proper fare, as long as he has room ; but it seems the 
intending passenger must be in a fit and proper state to be 
carried, and he must be content to subject himself to any 
regulations which the carrier may reasonably make for the 
comfort and convenience of the passengers generally, and 
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for the proper carrying on of their business.^ But if a 
railway company issue a ticket to a passenger uncon- 
ditionally, they are bound to find room for him in the 
train. A person took a return ticket, which authorised him 
to return by the train advertised for that purpose on any 
day within fourteen days of issue. He came to the station, 
intending to return by one of the trains so advertised, but 
found it was full, whereupon it was held he had a right of 
action against the company. This, however, the companies 
guard themselves against ; at any rate, where tickets are 
issued at stations which are not terminal ones, for one of 
i the usual conditions is that if the ticket is issued at an in- 

termediate station, it is only given conditionally on the 
chance of there being room in the carriages on the arrival 
of the train, and that if there should be no room, the 
money will be returned for any such ticket produced at 
the booking office immediately on the departure of the 
train for which it has been purchased. 

In connection with the carriage of passengers there 
remains to be discussed the liability the passenger is 
under for breaking the bye-laws of the company, and for 
attempting to defraud the company by evading payment 
of his fare. 

By ss. 108 and 109 of the Railways Clauses Act, 
1845, a railway company are empowered to make bye- 

1 A curious question recently arose in one of the Metropolitan County 
Courts. A railway company ran one of their suburban trains with too 
few third class carriages, and at one of the stations, finding all the third 
class compartments full, the company's sen'^ants put one or two third class 
ticket-holders into a first class compartment in which the plaintiff, who 
was a first class season ticket-holder, was travelling. This was done in 
spite of the plaintiff's remonstrances, the additional passengers, being 
more than sufficient to fill the vacant seats, having, some of them to 
stand up. The learned judge found for the plaintiff for 40s. damages, 
on the ground that he had not had the amount of space allotted to him, 
to which, by his contract, he was entitled. 
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laws, provided they are not repugnant to law, or the 
provisions of that or the special Act, for any of the fol- 
lowing purposes : — " For regulating the mode by which, 
and the speed at which, carriages using the railway are to 
be moved or propelled ; for regulating the times of the 
arrival and departure of any such carriages ; for regulating 
the loading and unloading of such carriages, and the 
weights which they are respectively to carry; for regu- 
lating the receipt and delivery of goods, and other things 
which are to be conveyed upon such carriages ; for the 
prevention of smoking, and the commission of any other 
nuisance in or upon such carriages, or in any of the 
stations or premises occupied by the company; and, 
generaUy, for regulating the travelling upon, or using, 
or using and working of the railway." And by s. 7 of 
the Kegulation of Kailways Act, 1889, this power is to 
include a power to make bye-laws for maintaining order 
in and regulating the use of railway stations and the 
approaches thereto. The bye-laws must be approved by 
the Board of Trade, and be reduced into writing, and have 
affixed to them the common seal of the company. They 
are also to be published in a conspicuous part of every 
station belonging to the company. Any person breaking 
a bye-law is to forfeit for every offence any sum, not 
exceeding ^5, to be imposed by the company in the bye- 
laws as a penalty for any such offence ; and if the infrac- 
tion or non-observance of any such bye-law is attended 
with danger or annoyance to the public or hindrance to 
the company in the lawful use of the railway, the com- 
pany may summarily interfere to obviate or remove such 
danger, annoyance, or hindrance, without prejudice to the 
recovery of any penalty incurred by the infraction of the 
bye-law. 

It will be observed that the bye-laws must not be 
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repugnant to law, and there is a further common-law 
rule that they must he reasonahle. 

There is a common form of bye-laws which has been 
adopted hy many of the railway companies in England. 
.The first bye-law is as follows : — 

"No passenger will be allowed to enter any carriage 
used on the railway, or to travel therein on the railway, 
unless furnished by the company with a ticket, specifying 
the class of the carriage, and the stations for conveyance 
between which the ticket is issued. 

" Every passenger shall show and deliver up his ticket 
(whether a contract or season ticket, or otherwise) to 
any duly authorised servant of the company, whenever 
required to do so for any purpose. 

"Any passenger travelling without a ticket, or failing, 
or refusing to show or deliver up his ticket as aforesaid, 
shall be required to pay the fare from the station whence 
the train originally started, to the end of his journey." 

The first paragraph there appears to be no objection to, 
and therefore a passenger without a ticket may be pre- 
vented from entering a compartment, but if he is already 
inside, there is no power to remove him by force, he 
must be proceeded against for breach of the bye-law. 

The second paragraph, which provides that a ticket, 
whether season or otherwise, shall be delivered up when- 
ever demanded, seems at first sight to be unreasonable, 
because, in the case of a season ticket, until the period 
for which it was issued has expired, the holder should be 
entitled to retain the ticket as his own property, and the 
bye-law would apparently justify the company in demand- 
ing it back on the very first journey that he took with it. 
In the same way the holder of an ordinary ticket should 
be entitled to keep it till he has arrived at the station 
where the tickets for the journey are collected, as evidence 
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of his right to he on the railway. Section 5 of the 
Regulation of Railways Act, 1889,^ however, recognises 
the right of the company to demand and have delivered 
to them the passenger's ticket at any period of the 
journey. 

With regard to the third paragraph, it will he seen that 
there is nothing to limit its application to cases where 
there is an intent to defraud hy the passenger. The hye- 
law is obviously aimed at passengers attempting to travel 
without paying their fare, a point which has been ex- 
pressly dealt with by the Legislature ; for by s. 103 of 
the Railways Clauses Act, 1845, "if any person travel or 
attempt to travel in any carriage of the company, or of 
any other company or party using the railway, without 
having previously paid his fare, and vnth intent to avoid 
payment thereof; or if any person, having paid his fare 
for a certain distance, knowingly and wilftdly refuse or 
neglect, on arriving at the point to which he has paid 
his fare, to quit such carriage; every such person shall 
for every such offence forfeit to the company a sum not 
exceeding 40s." By the statute the intent to defraud is 
plainly made an ingredient of the offence, so that this 
portion of the bye-law seems to go beyond the provisions 
of the section, and to be therefore repugnant to it, and if 
this is so, it is bad. On this ground it was held that an 
action for the amount of the fare, brought by the com- 
pany, could not be sustained ; but on the case being taken 
up to the Court of Appeal, the Court, though deciding the 
same way, did not do so on the same ground, but on the 
ground that the fare from the place whence the train 
started was in the nature of a penalty, and was there- 
fore only recoverable before the magistrates in the way 
indicated by the Act, and could not be sued for as a 

1 See p. 258. 
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debt.^ Several judges have also intimated their opinion 
that this part of the bye-law is unreasonable, for though 
the offences in the case of two passengers might be the same 
the penalties might be very different, and the amount of 
fare demanded might exceed the maximum penalty in- 
flicted by the Legislature. " Let us suppose a line of 60 
miles in length, with stations at every 10 miles. A man 
who, having travelled to the station next to that from 
which the train started, refuses to produce his ticket, will 
have to pay the precise fare for the distance he has 
travelled, in other words, will not have to pay any penalty 
at all. A man who does the corresponding thing at the 
further end of the line, that is to say, who travels the 
last 10 miles of the distance, and then fails to produce 
his ticket, has to pay, in addition to the proper fare for 
the distance he has travelled, the fare due to the 50 
miles over which he has not travelled, as a penalty, while, 
as we have just seen, the offender at the other end of the 
line pays no penalty at aU." ^ if this part of the bye-law 
is imreasonable, as probably is the case,^ it seems to be so, 
whether the particular passenger had an intent to defraud 
or not. If it is reasonable, there is no offence committed 
until the company have demanded the particular sum due, 
for the passenger has no means of knowing, on the spur 
of the moment, what the fare from the place whence the 
train started is. But this only applies in case the pas- 
senger does not wilfully refuse to pay the fare whatever it 
is, and says that he will not do so, for if he refuses to pay 

1 ITie London and Brighton RaUvxiy Co, v. Waison (1879), 3 
C. P. D., 429 ; 4 C. P. D., 118. 

2 Per Cockbum, C. J., in Saunders v. Sovih-Eastem Railway Co, 
(1880), 5 Q. B. D., 486. 

8 Since the Regulation of Railways Act, 1889, it also seems to go 
further than the provisions of s. 5, sub-s. (1) of that Act, and on that 
ground also to be bad. 
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anything, the oflfence is probably complete without any 
demand being made. If a bye-law is divisible into 
different parts which are distinct from each other, some 
of which are good and some bad, the good parts will have 
effect given to them,^ and therefore, presuming the last 
paragraph of the above bye-law is bad, the first two may 
be effectual. 

But besides the bye-law just mentioned, there is another 
which has been the subject of adverse judicial decisions. 
It is the eighth in the common form passed by the Board 
of Trade, and is to the following effect: — "Any person 
travelling without the special permission of some duly 
authorised servant of the company, in a carriage, or by a 
train of a superior class to that for which his ticket was 
issued, is hereby subjected to a penalty not exceeding 
forty shillings ; and shall in addition be liable to pay the 
fare according to the class of carriage in which he is 
travelling, from the station whence the train originally 
started, unless he shows that he had no intent to defraud." 
It has been decided that there are two divisions, and in 
reality two bye-laws here, one down to the words " forty 
shillings," and the other the remainder. The first part 
was held to be bad because it attempted to go further 
than the above cited section of the Kail ways Clauses Act, 
which required proof of the intent to defraud, to be given 
by the company. With regard to the second part, the 
same reasoning applies as to the latter part of the first 
bye-law, which, if unreasonable, would go far to show 
that this is bad also. 

It has been doubted whether the companies' power to 

make bye-laws is not limited to the use of the railway by 

others as a highway, and whether there is such a power, 

where such bye-laws purport to apply to persons travelling 

^ It is the same with respect to a special contract. 
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in the companies* own carriages, the later opinion, how- 
ever, is that they have the larger power. 

Previously to 1889 railway companies were, in con- 
sequence of these decisions, driven to rely on s. 103 
of the Kailways Clauses Act, 1845,^ when they wished 
to proceed against offenders who had travelled without 
having previously paid their fares, with intent to defraud. 
A person who bought from the original purchaser the 
return half of an excursion ticket, which was issued at a 
cheaper rate than the ordinary ticket, and which, like the 
ordinary ticket, was not transferable, was held liable to 
be convicted for travelling, "without having previously 
paid his fare," under the section ; as may also a person 
who travels in a carriage of a class superior to that for 
which his ticket was issued, with intent to deprive the 
railway company of the difference between the fares for 
the two classes ; and it seems that the mere fact of his 
doing so is some evidence of the intent, and unless some 
reasonable explanation is forthcoming, he may be convicted. 
But in one case, where there was a bye -law that any 
passenger who should enter a carriage "without having 
paid his fare" should be subject to a penalty, and it 
was proved that the fare from Colchester to Norwich 
was less than from Colchester to Diss, though Diss was 
between the two other places, and that a passenger, in- 
tending to travel to Diss, took a ticket to Norwich at the 
lower rate, and got out at Diss ; it was held that he had 
paid his fare within the meaning of the bye-law, and 
could not be convicted. But in such a case the passenger 
may be liable to a civil action, and would have to 
pay the amount of the larger fare.^ Where a passenger 
took a return ticket from Westbourne Park to West 

1 See p. 254. 

2 See, however, Great Northern Railtvay Co. v. Winder, 61, L. J , 
Q. B., 608 (1892). 
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Drayton for a sum which was equal to what he woukl 
have had to pay for a return ticket from Paddington to 
West Drayton, and on the return journey travelled through 
Westbourne Park to Paddington, which was farther on, 
without paying the fare between the two latter places, 
which was 3d., — on an action being brought against him 
for that amount, it was held he was bound to pay. 

The provisions of the 103rd section have now been 
enlarged by s. 5 of the Kegulation of Kailways Act, 1889. 
That section enacts (subts. 1) that "every passenger by a 
railway shall, on request by an officer or servant of a 
railway company, either produce, and if so requested 
deliver up, a ticket showing that his fare is paid, or pay 
his fare from the place whence he started, or give the 
officer or servant his name and address ; and in case of 
default, shall be liable on summary conviction to a fine not 
exceeding forty shillings." Sub-s. (3) : — " If any person 
— (a) travels or attempts to travel on a railway without 
having previously paid his fare, and with intent to avoid 
payment thereof ; or (b) having paid his fare for a certain 
distance, knowingly and wilfully proceeds by train beyond 
that distance without previously paying the additional fare 
for the additional distance, and with intent to avoid pay- 
ment thereof ; or (c) having failed to pay his fare, gives in 
reply to a request by an officer of a railway company a false 
name or address, he shall be liable on summary conviction 
to a fine not exceeding forty shillings ; or, in the case of a 
second or subsequent offence, either to a fine not exceeding 
£20, or in the discretion of the Court to imprisonment for a 
term not exceeding one month." Sub-s. (4) : — " The liability 
of an offender to punishment under this section shall not 
prejudice the recovery of any fare payable by him."^ 

1 It has not yet been decided whether these powers are in addition to, 
or in substitution of, those conferred by the Railways Clauses Consoli- 
dation Act, 1845, p. 264. 
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Companies are bound to exhibit in the booking ofl&ce of 
every station the fares to every place to which tickets are 
issued ) and the Board of Trade have power to order that 
every passenger ticket shall bear upon its face the fare 
chargeable for the journey for which the ticket is issued, 
and in default the company is liable to a penalty of 40s. 
in respect of every ticket issued in contravention of the 
order. 

Certain powers are given to railway companies to arrest 
persons without a warrant, and it is somewhat important 
to see what they are.^ 

If any person wDfully obstructs or impedes any officer 
or agent of any railway company in the execution of his 
duty, every person so offending, and all others aiding 
him, may be arrested and detained by such officer or 
agent, or any person whom he may call to his assistance, 
until he or they can be conveniently taken before a 
magistrate. 2 

Any person discovered either in or after committing, 
or attempting to commit any offence under s. 103 of the 
Railways Clauses Act, 1845,^ may be apprehended and 
detained until he can be taken before a magistrate 
(s. 104) ; and any officer or agent of the company may 
arrest and detain any person who has committed any 
offence against that or the special Act, and whose name 

1 Every person has to some extent power to arrest another, e.g, when 
a felony has been committed, and there is reasonable and probable cause 
to suspect that the person arrested is the oflFender, or when a person 
is actually committing certain oflFences. Constables have still larger 
powers, and where servants of railway companies are, as is sometimes 
done, sworn in as constables at the place where their duties have to be per- 
formed, those servants, as far as the company's premises extend, would 
have the ordinary powers of a constable. The powers, however, which 
we are now about to mention apply exclusively to railway companies. 

2 3&4Vict., c. 97, s. 16. 

3 See p 254 
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and residence is unknown to such officer or agent, and 
convey him with all convenient despatch hefore a magis- 
trate. A further provision is that if a passenger having 
failed to produce, or if requested to deliver up, a ticket 
showing that his fare, is paid, or to pay his fare, refuses, 
on request hy an officer or servant of a railway company, 
to give his name and address, any officer of the com- 
pany or any constable may detain him, until he can be 
conveniently brought before some justice, or otherwise 
discharged by due course of law.^ 

These provisions give a railway company no power to 
arrest a person for breach of a bye-law, and, unless the 
infraction or non-observance of a particular bye-law is 
attended with danger or annoyance to the public, or 
hindrance to the company in the lawful use of the rail- 
way, — when, as we have seen, the company may interfere 
summarily to obviate or remove such danger, annoyance, 
or hindrance, — the company have no power to lay hands 
on any person for such a breach. The provisions of 
particular bye-laws, however, sometimes give a company 
power to act with force, such as the bye-laws dealing with 
smoking or intoxication on the company's premises, which, 
in the common form, give power to remove the offender 
from the company's premises. It has happened that per- 
sons have been wrongfully arrested on a railway company's 
premises, and have brought actions against them in 
consequence, and the company have repudiated their 
liability, on the ground that the servant who made the 

1 52 & 53 Vict., c. 57, s. 6, sub-s. (2). By the Explosives Act, 
1875, s. 78, any person who is found committing any act for which 
he is liable to a penalty under that Act, and which tends to cause ex- 
plosion or fire in or about any railway, may be apprehended without a 
warrant by any person authorised by the railway company, and be 
conveyed, as soon as conveniently may be, before a Court of summary 
jurisdiction. 
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assault was acting outside the scope of his employment. 
The principle governing these cases has been stated to be 
that " where a railway company are carrying on business, 
there are certain things which are necessary to be done for 
the carrying on of the business, and the protection of the 
company. And there are things which, if done at all, 
must be done at once, and therefore the company must 
have some person on the spot to do these things, a person 
acting with common prudence and common sense, clothed 
with authority to decide, as the exigency arises, what 
shall be done."^ If, therefore, a passenger is wrongly 
arrested by the orders of an inspector, or a station-master, 
for attempting to defraud the company by travelling with- 
out a ticket, etc., there is evidence for the jury that the 
inspector or station-master was acting within the scope of 
his authority, in ordering the arrest. A mere porter, under 
ordinary circumstances, would probably not have an im- 
plied authority to arrest a passenger, for he has superiors 
above him who are on the spot, and who ought them- 
selves to decide before taking such an important step; but 
a porter may make the company liable for his acts in 
committing an assault. A passenger, just as a train was 
starting, asked a porter if he was in the right train. The 
porter, under a mistaken impression, said " No," and, get- 
ting into the carriage, proceeded to pull the passenger 
violently out, whereby he was injured. The company's 
instructions to their porters were that they were to act 
under the instructions of the station-master, inspectors, and 
foremen. They were to do the work and attend to what- 
ever business they might have assigned to them, "exerting 
themselves for the good order, regularity, and cleanliness 
of the trains and stations where they were placed, and 

1 Per Blackburn, J., in Moore v. Metropolitan Raihoay Co. (1872), 
L. R., 8 Q. B., 36. 
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doing all in their power to promote the comfort of the 
passengers, and the interests of the company." It was 
held that there was evidence that the act of the porter 
came within the scope of his authority, and the company 
were, therefore, responsible for it. 

Even if the company are, under the circumstances, 
entitled to arrest a passenger, should their servants do so 
in an unnecessarily violent fashion they will be liable for 
any injury caused by the excess of violence. And if a 
station-master or an inspector order the arrest of. a pas- 
senger under a supposed state of circumstances, which, 
even if true, would have given the company no right to 
arrest him,-for instance, arresting a passenger (under a 
mistaken impression that there was a right to do so) for 
failing to pay, not for himself, but for his dog or his horse, 
for which the company could in reality only exercise their 
lien, — the company would not be liable. Though a servant 
has an implied authority to do all acts which are necessary 
for the protection of property which is entrusted to him, 
and therefore a booking-clerk, in charge of a till, finding 
that a person was attempting to rob it, and that he could 
not prevent him stealing the property otherwise than by 
forcibly detaining him, — or that a person had just stolen the 
money, and there was a chance of recovering it by arrest- 
ing him, — may have an implied authority to arrest such 
person ; still, if the offence has been committed, and he 
causes the arrest, not in the hope that the stolen property 
may be recovered, but for the purpose of punishing the 
offender, he is acting outside his authority, and if he is 
mistaken, and the person was not really guilty of the 
crime, the company are not liable for the wrongful 
arrest. 

If the servant act without authority in the first instance, 
the employer may afterwards Tutiij his act, so as to make 
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himself answerable for it, and it has been held that where 
a railway company's servant did wrongfully, and without 
authority, arrest a passenger, and the company appeared 
by their solicitor at the Police Court to prosecute the 
alleged oflfender, there was evidence of such ratification. 



CHAPTER XV 

DAMAGES FOR BREACH OP CONTRACT IN CARRYING 

PASSENGERS 

1. We may first mention what damages can be recovered 
where a passenger has been assaulted or wrongfully 
arrested, the liability for which was discussed at the 
close of the last chapter. These depend principally upon 
the view which the jury take of the defendants* conduct. 
Of course any pecuniary loss which the plaintiff has 
suffered by reason of the wrongful act may be recovered, 
and, if he has been physically injured, compensation may 
be given for the injury. But these are generally com- 
paratively small in actions of this class, and the bulk of 
the damages is awarded as compensation for the pain and 
indignity to which the plaintiff has been put by the 
treatment he has undergone. The damages may, accord- 
ingly, vary with the degree of publicity with which the 
act was done, with the mode in which it was performed, 
— whether with unnecessary violence or not, — and with 
the causes which induced the defendants' servant to act 
in the way he did. In order to mitigate the damages, 
evidence may be given by the defendants of a reasonable 
suspicion that the plaintiff had been guilty of the conduct 
attributed to him, in consequence of which he was assaulted 
or arrested, not with any attempt to set it up by way of 
justification, but more as an apology. In this form of 

■21)4 
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action, however, as in all others, the damage must he such 
as is the natural consequence of the unlawful act. Where 
a passenger was compelled hy a ticket collector, without 
any excess of force, to leave the carriage in which he was 
travelling, on the ground that he had no ticket, and it 
afterwards turned out that this was a mistake, and that 
he had paid his fare; it was held that he could not recover 
the value of a pair of field-glasses which he left hehind 
him when he was removed from the carriage, as it was 
not the direct result of the unlawful act. It was not as 
if he had been forcibly dragged out without an oppor- 
tunity being afforded him of taking his property with 
him.^ 

2. As to damages recoverable for delay. The principle 
is that if the railway company do not perform their 
contract, the passenger may do so for them as near as 
may be, and charge for the expense in so doing, provided 
the expense incurred was, under all the circumstances, 
reasonable. One mode of testing whether it was reason- 
able or not is to consider whether the expenditure was 
one which any person, in the position of the plaintiff, 
would have been likely to incur if he had missed the train 
or been delayed through his own fault. Any expenditure 
which, according to the ordinary habits of society, a 
person who is delayed on his journey would naturally 
incur at his own cost, if he had no companj'^ to look to, 
ought to be allowed. In the case of Le Blanche v. London 
and North-Western Railicay Co., the facts of which have 
been already stated,^ it was held the plaintiff could not 
recover the cost of a special train taken by him from 
York to Scarborough, as it was not a reasonable thing for 

1 Glover y, London and South- Western Railway Co. (1868), L. R., 
3 Q. B., 25. 

2 See p. 247. 
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a person in his position, who was going to Scarborough 
for the purpose of amusement^ to do, in order to save an 
hour and a half. In another case, where the plaintiff 
was travelling on business, the cost of a special train and 
XIO damages for being late for market, were allowed.^ But 
a London tailor, — who was travelling round the country 
to obtain orders, and, owing to the railway company's 
delay, arrived at his destination too late for his customers, 
and at subsequent places on the round had to wait several 
days for the market day, or else to incur extra expense in 
going to see his customers at their homes instead of at 
the market towns, where he was in the habit of meeting 
them, — was held not entitled to recover the damages 
thereby suffered, as they were too remote. ^ A curious 
instance of remoteness of damage is furnished by the case 
of Hohhs V. London and South- Western Railway Co.^ The 
plaintiff with his wife and two children were going by 
the last train from Wimbledon to Hampton Court, but 
by the directions of the defendants' servants they got into 
the wrong train, which took them to Esher, whence they 
were obliged to walk home 5 miles. The night was wet, 
and the plaintiff's wife caught cold. The jury gave £S 
damages for personal inconvenience, and £20 for the wife's 
illness. The Court decided that the £8 could be recovered 
but the £20 could not, as it was " not the necessary con- 
sequence of a person being put down at an improper place 
and having to walk home that he should sustain either 
personal injury or catch a cold." Doubts, however, have 
been expressed as to the correctness of this decision, and 
it is by no means certain how far a similar case, should 
one again arise, would have a like result. 

1 Buckmasterv. Great Eastern Railway Co. (1870), 23 L. T., N. S., 471. 

2 Hamlin v. Great Northern Railway Co. (1856), 1 H. & N., 408. 

3 L, R., 10 Q. B., 111(1875). 
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3. Damages for the breach of the carrier's duty to 
carry safely. The heads of damage, in respect of which 
a plaintiff suflfering from personal injuries is entitled 
to compensation, are : — " The bodily injury sustained ; 
the pain undergone; the eflfect on the health of the 
sufferer, according to its degree and probable duration, 
as likely to be temporary or permanent; the expenses 
incidental to attempts to effect a cure, or to lessen the 
amount of injury ; the pecuniary loss sustained through 
inability to attend to a profession or business as to which 
again the injury may be of a temporary character, or may 
be such as to incapacitate the party for the remainder of 
his life." 1 The jury are not to attempt to give damages 
to the full amount of a perfect compensation for the 
pecuniary injury, but must take a reasonable view of the 
case, and give what they consider under all the circum- 
stances a fair compensation. " It would be most unjust 
if whenever an accident occurs juries were to visit the 
unfortunate cause of it with the utmost amount which 
they think an equivalent to the mischief done. . . . 
Scarcely any sum would compensate a labouring man for 
the loss of a limb, yet you do not in such a case give him 
enough to maintain him for life. You are not to consider 
the value of existence as if you were bargaining with an 
annuity office. ... I advise you to take a reasonable 
view of the case, and give what you consider a fair com- 
pensation." ^ Nervous or mental shock, occasioned by 
sudden terror, under the impression that an accident was 
impending and could not be avoided, which afterwards 
brings on illness, but which is unaccompanied by any 

1- Per Cockburn, C. J., in Phillips v. London and South- Western 
Railway Co. (1879), 4 Q. B. D., 406. 

2 Parke, B., to the jury in Annsworth v. South- Eastern RailvKiy Co. 
(1847), llJur.,758. 
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actual physical injury, is too remote, and cannot be in- 
cluded in the damages recoverable. The sum which the 
plaintiff has received from an insurance company under 
a policy against accident cannot be taken into account in 
assessing the amount of damages payable to him by the 
company. The accident, however, may be so severe as to 
cause death, in which case different considerations arise. 
Before the passing of Lord Campbell's Act, mentioned 
later on, the general rule was that no action was maintain- 
able against a person, who, by his wrongful act, neglect, 
or default, had caused the death of another; in other 
words, at common law, as apart from statute, the death of 
a human being could not be complained of as an actionable 
injury. But as a rule the executor of a deceased person 
may sue on a contract entered into with deceased, where 
the contract has been broken and the estate has in conse- 
quence suffered damage. It was accordingly decided that 
where a deceased person was killed in a railway accident, 
his executors could recover the expenses incurred for 
medical attendance and for the loss occasioned to his 
estate through his being unable to attend to his business 
for the period between the accident and his death. ^ The 
deceased in that case had taken a ticket from the de- 
fendant company, and the action was in form an action 
for breach of contract for failing to carry safely. In a 
subsequent case,^ the judges intimated their opinion that 
where a wrong (as opposed to a breach of contract) has 
been committed, by reason of which the personal estate 
of the deceased has been diminished, the executor could 
likewise maintain an action against the wrong-doer. It 
might have been expected that as the result of this last 

1 Bradshaw v. Lancashire and Yorkshire Eailway Co. (1875), L. R., 
10 C. P., 189. 

2 Twycross v. Grant (1878). 4 C. P. D., 40. 
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decision, the question of whether the plaintiff could* 
recover or not in Bradshaiv v. Lancashire and Yorkshire 
Railway Co, would not have depended upon whether the 
action was for a breach of contract or for a wrong. This, 
however, appears to be the case ; for where a man, not a 
passenger, and one between whom and the railway com- 
pany there was no contract, was run over by a train at 
a level crossing and subsequently died, — having incurred 
expenses for medical attendance, and the estate was also 
diminished by the amount of the earnings which the 
deceased would have acquired if he had been able to work 
between the time of the accident and his death, — it was 
decided that it being an action for a wrong, the adminis- 
trator could not recover;^ the learned judge (Denman, J.) 
saying that none of the authorities went so far as to say 
that where the cause of action was in substance an injury 
to the person, the executor or administrator could maintain 
an action merely because the injured person in his life- 
time incurred some expenditure of money in consequence 
of the personal injury. It seems, accordingly, to be not 
yet definitely settled how far — apart from the statute we 
are about to mention — the executor could recover against 
the railway company where his testator was killed through 
their negligence. 

The 9 & 10 Vict., c. 93 (commonly known as Lord 
Campbeirs Act), as amended by the 27 & 28 Yici, c. 95, 
was passed to remedy the anomaly that, if the injury 
resulted in death, the family of the deceased had no right 
of action against the party causing it, while, if the person 
were merely injured, he obtained compensation. It pro- 
vides that wherever the death of a person is caused by 
wrongful act, neglect, or default, which is such as would 

1 Pulling V. Great Eastern Railway Co. (1876), 9 Q. B. D., 599, 
followed in Lendon v. London Road Car Co, (1888), 4 T. L. R., 448. 
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(if death had not intervened) have entitled the party- 
injured to maintain an action, then the person, who would 
have heen liable if death had not ensued, is liable to an 
action notwithstanding the death, and though the death 
is caused under such circumstances as would amount to a 
felony. The action is to be for the benefit of the wife, 
husband, parent, and child of the deceased person,^ and 
is to be brought in the name of the executor or admin- 
istrator ; and the jury are to give such damages as they 
think proportionate to the injury resulting from the death 
to the parties for whose benefit the action is brought; 
and the amount recovered, after deducting costs, is to be 
divided between such parties in such shares as the jury- 
by their verdict direct. Not more than one action (under 
the Act) is to be brought in respect of the same subject- 
matter of complaint, and it is to be commenced within 
twelve months after the death. Where there is no 
executor or administrator, or the action is not brought 
within six months of the death, the action may be com- 
menced by any of the persons to be benefited. With 
his statement of claim in the action, the plaintiff is 
required to deliver to the defendant or his solicitor 
particulars of the persons on whose behalf the action is 
brought, and the nature of the claim in respect of which 
damages are sought to be recovered. 

In order to entitle a plaintiff to recover in an action 
brought under the provisions of this Act, the damage 
must be pecuniary, and no compensation can be given 
for the pain and suffering undergone by the deceased, 
and to this extent the damage is not the same as if the 
injured person had not been killed, and was himself 

1 "Parent" includes father, mother, grandfather, grandmother, 
stepfather, and stepmother. " Child " includes son, daughter, grandson, 
granddaughter, stepson, and stepdaughter. 
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suing for personal injuries. There must also have been 
a reasonable expectation of pecuniary advantage to the 
relative, if the injured person had continued to live. 
What is such a reasonable expectation must depend on 
the circumstances of each case. Where a husband and 
wife had lived apart for many years before an accident to 
the wife, and the latter, if she had survived her mother, 
would have been entitled to certain money, over which 
she would have had an absolute power of disposal 
after her mother's death, it was held that the husband 
had no reasonable expectation, and could not recover 
compensation under the Act upon the death of the wife. 
And where a woman is living in adultery apart from her 
husband, who dies from accident, she cannot recover 
against the wrong-doers under the Act. If a man's son 
is kiUed, the question of whether he (the father) had a 
reasonable expectation of pecuniary advantage from the 
son's continuing alive, will depend on the position of the 
parent and the age of the child. A parent of independent 
means would not be likely, under any circumstances, to 
look to his children for pecuniary assistance, and there- 
fore could not recover ; but if the position, age, or other 
circumstances of the parent are such that it is probable 
he may have to look to his children to support him by 
their earnings, then there is such a reasonable expecta- 
tion, — which, however, may be worth little or nothing if 
the child is so young or weak in health that it is pro- 
blematical whether he will be able to support his father 
either then or at a future time. The expense of the 
funeral and mourning cannot be allowed, because " there 
is nothing in the statute referring to the cost of the cere- 
monial of respect paid to the memory of the deceased in 
his funeral, or in putting on mourning for his loss."^ 
1 Valton V. South Eastern Raihoay Co, (1858), 6 W. R., 674. 
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The fact that some of the persons mentioned in the Act 
have been actually benefited in a pecuniary sense by the 
death of the deceased, is no bar to an action on behalf of 
other persons who come within the specified relationship, 
and can show that they have sustained a pecuniary loss. 
The following extract illustrates what is meant by a 
pecuniary loss : — " When a man has no means of his 
own, and earns nothing, it is obvious that his wife or 
children cannot be pecuniary losers by his decease. In 
like manner, when by his death the whole of the estate 
from which he derives his income passes to his widow, 
or to his children, no statutory claim will lie at their 
instance. A very different case arises when the means 
of the deceased have been exclusively derived from his 
own exertions, whether physical or intellectual. It then 
becomes necessary to consider what (but for the accident 
which terminated his existence) would have been his 
reasonable prospects of life, work, and remuneration ; 
and how far these, if realised, would have conduced to 
the benefit of the individual claiming compensation." ^ 
If the deceased was insured against accident at the time 
of his death, the sum received from the insurance com- 
pany should, in an action under the Act, be taken into 
consideration in estimating what is the pecuniary loss 
to his surviving relatives, because, to the extent of the 
policy moneys received, the pecuniary loss is diminished. 
But there is an exception to this in the case of a policy 
effected with the Railway Passengers' Assurance Com- 
pany, for, by their special Act, no money paid by the 
company is to prejudice any right of action, either at 
common law or under Lord Campbeirs Act, or any other 
statute, for the injury in respect of which the money is 

1 Per Lord Watson in Orand Trunk Railvxiy Company of Canada 
V. Jennings (1888), 13 App. Ca., 800. 
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paid. Should the policy be an ordinary life policy, the 
only theoretical advantage to be gained, in the case of 
death by accident, by the person in favour of whom the 
policy was taken out, or on whom it is settled, is that he 
would receive the amount at an earlier date than if the 
deceased had died a natural death, and therefore the 
amount received under that policy should not be taken 
into account in assessing the damage ; but the future 
premiums, which would have had to be paid if the 
deceased had lived the full term, should be deducted 
from the estimated future earnings of the deceased. 

By the Regulation of Railways Act, 1868, ss. 25 and 
26, two special provisions were enacted with respect to 
accidents on a railway, the first of whicb is that, where 
a person has been injured or killed by an accident on a 
railway, the Board of Trade, upon application in writing 
made jointly by the company from whom compensation 
is claimed, and the person, if he is injured, or his repre- 
sentatives, if he is killed, may, if they think fit, appoint 
an arbitrator to determine the compensation to be paid 
by the company. This power does not seem to have 
been made much use of, the parties, as a rule, preferring 
the ordinary tribunal of a judge and jury. The other 
provision, which was passed in favour of railway com- 
panies, and to enable them to detect fraudulent claims, 
is that, whenever any person is injured by an accident 
on a railway, and claims compensation on account of the 
injury, any judge of the Court, in which proceedings to 
recover such compensation are taken, or any person who, 
by the consent of the parties or otherwise, has power to 
fix the amount of compensation, may order that the per- 
son injured be examined by some duly qualified medical 
practitioner named in the order, not being a witness on 
either side, and may make such order with respect to the 

i8 
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costs of such examination as he may think fit. This 
provision, like the other, is probably not very frequently- 
resorted to, as, should an application be made by the 
railway company that the injured person be examined by 
a medical man appointed by them, no objection would, 
under ordinary circumstances, be raised on behalf of the 
plaintiff in the case of a genuine and bond fide claim. 



CHAPTER XVI 

THB RIGHTS AND DUTIES OF A RAILWAY COMPANY AS 
REGARDS THE GENERAL PUBLIC 

We have now completed our review of the principal points 
which arise between a railway company and those of the 
public who employ them as carriers; but there still remain 
to be noticed the relations as between the railway company 
and the general public, and the rights and duties govern- 
ing them. 

As regards Contracts. — A railway company stand in the 
same position as an individual, subject to certain restric- 
tions. A contract which is entirely unconnected with the 
purposes for which the company was incorporated, and 
entered into for purposes wholly foreign to its constitution, 
is void. This we have already seen when considering 
what acts of the company were ultra vires,^ But further, 
a contract, even supposing it is one which it is within the 
power of the company to make, may require to be entered 
into with certain formalities. At common law, a company 
was obliged, with certain exceptions, to contract by deed 
under seal, as that was the only way by which a corpora- 
tion could express its will. The exceptions were — in the 
case of any corporation — small transactions which took 
place frequently, where it would be of the highest incon- 
venience, or perhaps impossible, that they should each be 

^ See p. 45. 
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under seal; and in the case of trading or commercial 
companies, which have gain for their object, any transac- 
tions which were of ordinary occurrence in their trade, 
whether dealing with small matters or matters of im- 
portance, and whether occurring frequently or seldom.^ 
It may be, too, though there is some doubt about it, that 
where a contract, which ought to have been made under 
seal, has been effected by word of mouth, or by mere 
writing only, but the person so contracting with the corpora- 
tion has performed the whole of his part of the contract, 
and the company has received the whole of the benefit 
of it, the corporation will be bound to perform their part, 
at any rate, where the contract was made for a purpose 
which the corporation were under an obligation to carry 
out, and in default would have been neglecting their duty. 
The contracts which a trading company may enter into, 
without the formality of a seal, of course, depend upon 
the nature of the business. A banking company would be 
entitled to draw and accept or make bills of exchange and 
promissory notes, and perhaps also a company whose busi- 
ness it is to buy and sell some commodity may have the 
same power, because they could not well carry on their 
business without doing so ; but there is no such power 
requisite for the transaction of a railway company's concerns, 
and they therefore do not, apart from statute, possess it. 

But the restrictions which applied to the making of 
contracts by common law corporations were relaxed in 
the case of companies to whom the Companies Glauses 
Consolidation Act, 1845, applied, for by the provisions of 
that Act (ss. 95-97) the directors of the company may 
appoint committees to do any acts which the directors 
themselves could do, such committees being required to 

1 Either of these exceptions woukl obviate the necessity of sealing in 
the case of a contract for carriage by a railway company. 
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meet from time to time — a quorum, as prescribed by the 
special Act (or in default by the general body of directors), 
to be present, at each meeting ; and (1) with respect to any 
contract which, if made between private persons, would 
have to be under seal, such committee (if so authorised 
by the directors), or the general body of directors, may 
make it for the company under the common seal; (2) 
with respect to any contract which, if made between pri- 
vate persons, would have to be in writing and signed by 
the parties, the committee or directors may enter into it 
on behalf of the company in writing, signed by any two 
of the committee or the directors ; and (3) with respect to 
any contract which, if made between private persons, need 
only be made by word of mouth, the committee or direc- 
tors may make it on behalf of the company by word of 
mouth only. In the case of a contract coming under the 
third head, it may, even though originally made with an 
officer of the company who had no authority, express or 
implied,^ to make it, afterwards be ratified by the directors, 
and if so ratified, will be as binding as if it had originally 
been made with them ; and should the directors, in pursu- 
ance of such a contract, receive goods and derive all the 
benefit from them, this would be evidence of a sufficient 
ratification. The powers of making contracts conferred by 
the Companies Clauses Act, 1845, are in addition to those 
which the company have at common law, so that if a per- 
son contracting with the company can bring himself within 
either the one or the other, the contract will be valid. 

It is a legal maxim that ignorantia juris non exctisatj 
and every one must be taken to know what the law is. 
Consequently, persons who enter into contracts with rail- 
way companies are bound to see that the contracts are such 
as the directors, by the company's Acts, have power to 

1 See p. 261. 
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enter into, and are made in the form prescribed by law. 
A company, for this same reason, is not bound by a 
representation of law made by their agents, for such a 
representation does not discharge the person to whom it 
is made from his duty of knowing the law. On the other 
hand, a company is bound by a representation of fact made 
by their agents, if in so making it the agent is acting on 
behalf of the company and not for his own private ends, 
and within the scope of his authority, and provided the 
representation is not such that it would be ultra vires for 
the company to make. At the same time, if the company's 
Acts confer upon the directors power to make any particular 
contract, a person so contracting with the company is not 
bound to see that any precedent formalities are gone through 
on the part of the company before those powers can be exer- 
cised. The contracting person is in such a case entitled to 
assume, in the absence of notice to the contrary, that the 
directors are acting lawfully. Directors who enter into 
contracts which they have power to make upon condition 
that certain preliminaries are observed, impliedly represent 
that the necessary conditions have been complied with. 
This is a representation of fact, and if therefore the repre- 
sentation is false, the directors making it may be personally 
responsible for the consequences. 

As with contracts, so with wrongs. A railway company 
primarily stand in the same position as an ordinary indi- 
vidual, and they are liable to be sued under almost all the 
forms of action which may be used against an ordinary 
person. They may be guilty of negligence or of libel, 
they may make an illegal or an excessive distress, they 
may trespass on another's land, or commit assault, and so 
on. Like an individual, too, they are bound by the rule 
of law which is expressed in the maxim. Sic uteri tuo 
ut alienum non le^das^ which is the basis of the law of 
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nuisance, and they are under a duty to manage their 
property in such a way that injury may not thereby be 
inflicted upon others. But this is subject to one restric- 
tion, which we have already had occasion to point out, 
namely, that, as by their special Act they are authorised 
to do certain things which must necessarily cause damage 
to other people, those people have no right of action 
against a company for acting as they were expressly em- 
powered to do, but must content themselves with claiming 
and obtaining compensation under the provisions already 
alluded to;^ but this is only where the Act which is 
authorised by Parliament, and which causes the damage, 
is done properly and without negligence ; for if damage is 
occasioned, which the company had power, either by statute 
or at common law, to guard against, and which could 
have been avoided if such precautions had been taken as 
any reasonable man could have adopted, the injured 
person must bring an action for the loss which he sustains, 
on the ground of negligence, and not proceed under the 
compensation clauses of the Lands Clauses Act.^ 

A railway company, then, are for the most part under 
the same obligations as private persons with regard to the 
user of their property, and the conduct of their servants 
in carrying on their business, so as not to damage others. 
The text -books on Nuisance and Negligence must be 
referred to for the general principles governing these; but 
there are a few provisions, which either exclusively or 
more particularly affect railways, which should be espe- 
cially noticed. 

1. Fences, — As a railway is obviously a dangerous 
place, the attention of the Legislature has more than once 

1 See p. 73 et seq. 

2 See Oeddis v. Proprietors of the Bann Reservoir (1878), 3 App. 
Ca., 430, 
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been directed to making provision for the fencing of it off 
from the adjoining land. By 5 & 6 Yict., c. 55, s. 10, 
it is provided, that all railway companies shall be under 
the same liability and obligation to erect and to maintain 
and repair good and suflScient fences throughout the whole 
of their respective railways, as they would have been, if 
the justices, who had powers given them in the special Act 
to order accommodation works, had ordered such fences to 
be made. (It will be seen that this was before the Kail- 
ways Clauses Act, 1845, when all the provisions relating 
to the railway were set out in each special Act.) By 
s. 68 of the Railways Clauses Consolidation Act, 1845, the 
company shall make and at all times thereafter maintain 
the following, amongst other, works, for the accommodation 
of the owners and occupiers of lands adjoining the railway : 
— " Sufficient posts, rails, hedges, ditches, mounds, or other 
fences, for separating the land taken from the adjoining 
lands not taken, and protecting such lands from trespass, 
or the cattle of the owners or occupiers thereof from straj-- 
ing thereout by reason of the railway, together with all 
necessary gates, made to open towards such adjoining 
lands and not towards the railway, and all necessary stiles ; 
and such posts, rails, and other fences shall be made forth- 
with after the taking of any such lands, if the owners 
thereof shall so require, and the said other works as soon 
as conveniently may be." It has been said that this s. 68 
was intended to be substituted for s. 10 of the earlier Act, 
but the latter section has never been expressly repealed. 
There are also special provisions relating to gates across 
roads. 2 & 3 Vict., c. 45, s. 1, provides that a railway 
company shall make and maintain good and sufficient gates 
across each end of every turnpike road or other highway, 
at each crossing, and shall employ good and proper persons 
to open and shut such gates, so that the persons, carts, or 
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carriages passing along such turnpike road or highway 
shall not be exposed to any danger or damage by the 
passing of any carriages or engines along the said railroad ; 
and by 5 & 6 Vict., c. 55, s. 10, that the gates should be kept 
closed against the road instead of against the railway as 
they had formerly been, " and such gates shall be of such 
dimensions and so constructed as, when closed across the 
ends of such turnpike or other roads, to fence in the rail- 
way, and prevent cattle or horses passing along the road 
from entering upon the railway while the gates are closed." 
This was practically re-enacted by s. 47 of the Kailways 
Glauses Act, 1845.^ The object of these provisions is 
that the railway may be fenced off, both from public high- 
ways which it crosses and from adjoining land, so as to 
protect the public who use the highways and level cross- 
ings, and to protect the owners of adjoining land. With 
regard to the highways crossing the railway, there is an 
absolute duty imposed to fence against everybody and 
everything using the highway ; but the provisions relating 
to the fencing of the adjoining land were passed for the 
protection of the owners and occupiers of such land only ; 

1 8 Vict., c. 20, s. 47. "If the railway cross any turnpike road or 
public carriage road on a level, the company shall erect and at all times 
maintain good and sufficient gates across such road, on each side of the 
railway where the same shall communicate therewith, and shall employ 
proper persons to open and shut such gates, and such gates shall be 
kept constantly closed across such road on both sides of the railway, 
except during the time when horses, cattle, carts, or carriages passing 
along the same shall have to cross such railway ; and such gates shall be 
of such dimensions and so constructed as, when closed, to fence in the 
railway, and prevent cattle or horses passing along the road from entering 
upon the railway, and the person entrusted with the care of such gates 
shall cause the same to be closed as soon as such horses, cattle, carts, or 
carriages shall have passed through the same, under a penalty of 40s. 
for every default therein." (Then follows a power for the Board of Trade, 
if they deem it advisable for the public safety, to order the gates to be 
kept closed across the railway, instead of across the road.) 
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so that supposing C had a field, into which he had turned 
his horse to graze, separated from a railway by a strip of 
B's land, and a gate between the land of £ and C happen- 
ing to be open, the horse got upon B's land, and thence, 
owing to a defect in the railway fence, strayed on to the 
railway and was killed by a passing train, C could not sue 
the railway company for the damage caused by their not 
keeping their fence in proper repair, because he was not 
the ** adjoining owner." But if it had been B's horse, B 
could have recovered its value, or if it had been C's horse 
grazing on B's land under a licence from him, C could 
have maintained an action. The difference between the 
extent of the dutv under the sections relating to the roads 
crossing the railway and s. 68 of the Eailways Clauses 
Act, 1845, leads, in one instance, to a curious result. 
Instead of the land adjoining the railway being a field, it 
may be a highroad. It has been decided that " if a man 
is driving his cattle along a road which runs alongside a 
railway, or even allowing them to be upon it, he is en- 
titled to protection under s. 68, as an * occupier * of land 
adjoining the railway, but that if his cattle are straying on 
the road, or are driven there without his consent, although 
his cattle are doing the very same thing, and are running 
precisely the same danger as if they were there with his 
consent, he is not an * occupier ' of the road, and s. 68 
does not apply to him."^ If, therefore, a man's horse, 
while straying on a highway, escapes on to the railway 
from a road which runs alongside the line, at a place 
where there is a gap in the fence, or a gate open, and is 
run over, the company are not liable ; but if the horse, 
under similar circumstances, without any negligence on the 

1 Per Lord Esher in Channan v. SoiUh-Eastern Railway Co, (1888), 
21 Q. B. D., 524, as to the effect of M, S. d: L. JR. Co, v. Wallis (1854), 
14 C. B., 213, 
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part of its owner, escapes on to the railway owing to the 
defective condition of a gate at a place where a public 
highway crosses the railway on the level, the owner can 
recover because of the absolute duty on the company. 
And if the servants of the owner, finding the horse to be 
missing, go after it, and, having found it, drive it back 
along the road, it is then lawfully using the road, and 
should it then escape on to the line and be damaged 
through the defective condition of the fence between the 
road and the railway, the company would be liable. In 
case the land immediately adjoining the railway does not 
belong to others, but is the property of the company 
themselves, there is no obligation to fence it against 
the line; and, as tbe duty to fence is not imposed in 
favour of passengers on the railway, should a passenger 
be injured owing to there being a defective fence, say, by 
a train being thrown off the line in consequence of beasts, 
which had escaped on to the railway through a hole in the 
railway fence, getting in the way, the passenger (in the 
absence of negligence on the part of the company's ser- 
vants in not discovering the beasts in time, or in driving 
them off with reasonable promptitude) would not have a 
right of action. The company are not bound to fence 
against animals of extraordinary capacities in the way of 
getting through fences, or under unusual conditions, but 
they must have a fence which is sufficient to keep out 
ordinary cattle. The word "cattle " in the 68th section 
has been held to include pigs. It is for the jury to say 
in each case whether the fence was such as an adjoin- 
ing landowner, using his land according to the accustomed 
course of farming, had a right under the statute to 
have. 

2. Level Crossings, — In dealing with fences, we have 
mentioned some of the sections of the Acts of Parhament 
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relating to level crossings.^ In addition to these, it is pro- 
vided by the Kailways Clauses Act, 1845, s. 48, that 
where any railway crosses any turnpike road on a level, 
adjoining a station (a thing which must now be of very 
rare occurrence), all trains on the railway shall be made to 
slacken their speed before arriving at such turnpike road, 
and shall not cross the same at any greater speed than 
4 miles an hour ; and the company shall be subject to all 
such rules and regulations with regard to such crossing as 
may from time to time be made by the Board of Trade. 
Unless authorised to the contrary by the special Act, every 
turnpike or public road is to be carried over or under the 
railway by means of a bridge ; provided that two justices 
of the peace may authorise the company to carry the rail- 
way across any highway which is not a public carriage 
road on the level.^ Where the company is authorised to 
carry the railway across a turnpike road or public carriage 
road on the level, it is not lawful for them " in shunting 
trains to pass any train over the level crossing, or at any 
time to allow any train, engine, carriage, or truck to stand 
across the same." ^ For the greater convenience and security 
of the public, the company are to erect and. maintain a 
lodge at the level crossing, where the road is a turnpike or 
public carriage road ; and they are to abide by all such 
regulations with regard to the crossing, or with regard to 
the speed at which trains may pass the level crossing, as 
may be made by the Board of Trade.* It does not appear, 
however, that any such regulations are in force. If the 
company fail to erect and maintain the lodge, or to appoint 
and keep a proper person to watch or superintend the 
level crossing, or to observe the regulations, they are liable 
to a penalty not exceeding £20, and to a further penalty 

1 See p. 281 . 2 Railways Clauses Act, 1845, s. 46. 

^ Railways Clauses Acts, 1863, s. 5. ■* Railways Clauses Act, 1863, s. 6. 
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not exceeding £10 a day during which the offence con- 
tinues.^ The Board of Trade, if they think it requisite for 
the public safety, may require the company to carry the 
turnpike or public carriage road over or under the rail- 
way by means of a bridge. ^ If the company shall cross 
any highway other than a public carriage way on the level, 
the company shall make and maintain convenient ascents 
and descents and approaches, with hand-rails or other 
fences, and, if the highway is a bridleway, shall erect and 
maintain good and sufficient gates, or, if it is a footway, 
good and sufficient gates or stiles on each side of the rail- 
way, where the highway communicates therewith.^ 'A 
failure to perform any of these statutory duties would — if 
an accident occurred through the failure — be evidence of 
negligence on the part of the company. 

Many accidents have happened through people being run 
over by trains at level crossings. In the majority of the re- 
ported cases, there appears to have been no failure to comply 
with the statutory regulations, and the plaintiff has been 
forced to show that some other circumstances existed, which 
constituted evidence of negligence. If a person going 
along a public highway and intending to cross the line finds 
the gates at the level crossing open when he gets there, 
that, under some circumstances, is an invitation to him ta 
cross, and is sufficient to afford some evidence of negligence. 
** It appears to me that the circumstance that the gates at 
this level crossing were open at this particular time, 
amounted to a statement and a notice to the public that 
the line at that time was sufficiently safe for crossing, and 
that any person who, under these circumstances, went in- 
side the gates, with the view of crossing the line, might 
very well have been supposed by a jury to have been 

' Tvanways Clauses Act, 1863, s. 6. 2 76., s. 7. 

'•^ Railways Clauses Act, 1845, s. 01. 
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influenced by the circumstance that the gates were open." ^ 
The absence of lights on the engine on a dark night, and 
the failure to whistle when approaching the crossing, are 
also evidence of negligence; but if the plaintiff could, 
owing to there being an uninterrupted view, have seen the 
train approaching if he had looked, but, nevertheless, 
crossed the line without doing so, there is strong evidence 
of contributory negligence.^ 

3. As a further protection to people using the roads 
near a railway, it is provided by s. 63 of the Kail- 
ways Clauses Act, 1845, that if the commissioners or 
trustees of any turnpike road,^ or the surveyor of any 
highway, apprehend danger to the passengers on such 
road in consequence of horses being frightened by the 
sight of the engines or carriages travelling upon the 
railway, the commissioners, trustees, or surveyor may 
apply to the Board of Trade, who may order the con- 
struction of any works in the nature of a screen near to 
or adjoining the road. If the driver of an engine blows 
off steam in a negligent manner when near a highway, 
and causes a horse to bolt, and damage results, the com- 
pany are liable. In a recent case the plaintiffs were 
driving away from a station, and were on the road lead- 
ing to the station-yard, when the horse was frightened by 
an engine blowing off the steam in intermittent blasts. 
The horse bolted, the carriage was overturned, and the 
plaintiffs injured. The jury found that the defendants 
had been negligent, because they had not screened off the 
railway from the road. The engine was properly con- 



1 Per Lord Cairns in Wanless v. North-Eastern Railway Co, (1874), 
L. R.) 7 H. L., 12. 

2 See p. 240. 

» This is now unimportant, as very nearly all the turnpike trusts 
in England have expired, but the rest of the section is still in full force. 
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structed, and the steam was not blown off in a negligent 
manner. The Court of Appeal decided that even as- 
suming there was negligence in not putting up a screen 
it was not the cause of the accident, because the evidence 
went to show that the horse had been frightened by the 
noise and not by the sight of the engine, and the screen, 
if there had been one, would not have prevented the 
noise from reaching the horse. Two of the judges out of 
the three also were of opinion that there was, under the 
circumstances, no evidence of negligence in not providing 
the screen, as the fence between the road and the railway 
had existed in its then state for twenty years, and no 
accident had ever happened before, so that there was 
nothing to show the company that the omission to pro- 
vide a screen was likely to be dangerous. There was no 
statutory obligation to erect a screen, and no application 
had been made to the Board of Trade to order the erection 
of one.^ 

4. Damage is sometimes occasioned to the owners of 
property adjoining the line by sparks flying from the 
engine, and setting fire to the crops or to stacks near the 
line of railway. If the company were an ordinary indi- 
vidual they would be liable for this, for the rule is that 
any person who, for his own purposes, brings on his land 
and collects and keeps there anything likely to do mischief 
if it escapes — such as fire or water — he keeps it at his 
peril, unless he can show that its escape was due either 
to the plaintiff's own negligence, or to the act of God, or, 
perhaps, to the unlawful act of a stranger, which the 
owner could not possibly have anticipated. But all rail- 
way companies are now expressly authorised to use loco- 
motives upon their railway, — at any rate, all those with 

1 Simkin v. London and North- Western Railvxiy Co, (1888), 21 
Q. B. D., 453. 
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whose special Act the Railways Clauses Act of 1845 is 
incorporated, — and if the engines are of the hest construc- 
tion and there is no negligence in the manner of using 
them, the company are not to be answerable for a fire 
accidentally caused by sparks from them. "Though it 
be true generally that a person who keeps an animal of 
known dangerous propensities, or uses a dangerous instru- 
ment, is liable without the proof of negligence, yet when 
the Legislature has sanctioned the use of a particular means 
for a given purpose, it appears to me that that sanction 
carries with it this consequence, that the use of the means 
itself for that purpose (provided every precaution wliich 
the nature of the case suggests has been observed) is 
not an act for which an action lies, independent of negli- 
gence." ^ Every engine to be used on the railway shall, 
if it uses coal or other similar fuel emitting smoke, be 
constructed on the principle of consuming, and so as to 
consume, its own smoke, in default of which the company 
are liable to a penalty of £5 a day for the time during 
which the engine is used on the railway;^ and if the 
engine is constructed so as to consume its own smoke, 
but fails to do so through the default of the company's 
servants, the company are liable to a similar penalty.^ It 
seems, therefore, that the Acts do not authorise the com- 
pany to commit a nuisance by the issue of smoke from 
their engines; and if by reason of the proximity of a 
man's house to an engine-shed, or otherwise, he is injured 
by the smoke made in cleaning the engines, or lighting 
the fires, which is so great as to amount to a nuisance, 
the company are not protected.* 

1 Per Cockburn, C. J., in Vaughan v. Ta£ Vale Railway Co, (1860), 
29 L. J. Ex., 247. 

2 S. 114 of the Railways Clauses Act, 1845. 

3 31 & 32 Vict., c. 119, s. 19. 

* See Smifh v. Midland Railxoay Co. (1877), 37 L. T., 224. 
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5. The same principle applies to water as to fire, — the 
company must take care not to be guilty of negligence in 
constructing or using their railway, by reason of which 
the lands of an adjoining owner are flooded. If they 
construct their line with insufficient culverts or openings 
for the ordinary flood- water, they will be liable for the 
damage thereby caused.^ The same result follows where 
the ditches at the side of the line are not of sufficient 
capacity to carry off the rainwater. But the floods must 

Supposing it were proved that the engines, however perfectly con- 
structed, could not be cleaned or stoked up without the emission of 
smoke, it might be a diflTerent thing, because it could hardly be con- 
tended that the power to use engines on the railway did not carry with 
it the authority to do those things which were necessary to make the 
power effectual, namely, to clean the engines. The mere fact that the 
company might have built the engine-shed in another place, where it 
would not have been a nuisance, if it were on land which the company 
were authorised to use for the purpose, would not constitute the shed a 
nuisance. London and Brighton Railway Co. v. Truman (1885), 11 
App. Ca., 45. 

1 Lavjrence v. Greai Northern Railway Co. (1851), 16 Q. B., 643. It 
is to be observed that under ss. 68-73 of the Railways Clauses Act, 
1845, the company could be compelled to make sufficient culverts, etc., 
for the drainage of lands, and in Colley v. London and South- Western 
Railway Co. (1880), 5 Ex. D., 277, Kelly, C. B., held that, where the 
company and the landowner had, under those sections, agreed on the 
accommodation works to be made, the landowner could not afterwards 
complain because his land was flooded in consequence of their turning 
out to be insufficient. It is difficult to reconcile this case with Law^ 
rence's case, which appears to be based on the principle of Oeddis v. 
Proprietors of the Bann Reservoir (1878), 3 App. Ca. , 430, according 
to which the power to make the railway would not authorise the com- 
pany to flood a neighbour's land, unless it would be impossible to pre- 
vent the flooding by any reasonable and proper use of their powers 
either by statute or at common law. Therefore, if the flooding might 
have been avoided by the making of wider culverts, or openings through 
the railway embankment, and it was a reasonable thing to make them 
of the greater width, the company would probably be liable, even 
though the size and number of the existing culverts and openings had 
been assented to by the landowner ; but the fact that he had assented 
to them might be evidence that it was not reasonable to expect the 
company to have made them in a different way, 

19 
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be such as could have been foreseen at the time the works 
were constructed, for if a rainfall so extraordinary occurs 
that no reasonable man would have guarded against it, 
there is no evidence of negligence. Whether a storm is 
an extraordinary one in this sense or not, is a question 
of fact for the jury, but if the culverts or openings have 
proved sufficient to carry off all the rainwater for a large 
number of years, it is very strong evidence that the storm 
which caused the damage was " extraordinary." 

In conclusion, there are various miscellaneous pro- 
visions which do not come under any of the preceding 
heads, but which are by no means unimportant. 

Trespassing on a railway is specially provided for. If 
any person tcilfully trespasses upon any railway or any 
stations or other works or premises connected with it, 
and refuses to quit upon being requested to do so by 
some officer or agent of the company, he may be arrested 
and taken before a magistrate, who may fine him any 
sum not exceeding £5, and order him to be imprisoned 
in default of payment.^ If any person shall be or pass 
upon any railway, except for the purpose of crossing it 
at the authorised crossings, after having once received 
warning from any of the agents or servants of the com- 
pany working the railway not to go or pass thereon, he 
shall be liable to a penalty not exceeding 40s. for each 
offence.2 

1 3&4 Vict., c. 97, s. 16. 

2 31 & 32 Vict., c. 119, s. 23. Besides these enactments in the 
general Acts the company may have provisions in their special Acts 
dealing with trespass. The London and North-Westem Railway Com- 
pany have such a provision in their Additional Powers Act of 1883, 
s. 41, and any person who trespasses upon any of their railways or 
stations (including railways and stations worked by them jointly with 
the Great Western Railway Company), in such a manner as to expose 
himself to danger or risk* of danger, without having received any per- 
sonal or other warning than is therein provided for, is to be liable to a 
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There are also certain ofifences which relate particularly 
to railways, such as the commission of any act with intent 
to injure any train, or endangering the safety of pas- 
sengers, either by putting some obstruction on the line, 
by moving the points, or tampering with the signals, 
or throwing any missile at the carriages, but it is not 
thought necessary to do more than merely mention them 
here. 

Any servant of a railway company who is drunk while 
on duty, or commits any offence against the rules and 
regulations of the company, or does anything to cause 
danger to the passengers, or an obstruction to the railway, 
is liable to be arrested by any special constable, or any 
officer or agent of the company, or any persons they may 
call to their assistance, and be taken before a magistrate, 
who may imprison him for any period not longer than 
two months, or fine him any sum not exceeding £10, and 
in default of payment, order him to be imprisoned for the 
same time.^ 

In many special railway Acts there is a provision that 
an action for anything done under the Act must be com- 
menced within a certain specified time, and notice of the 
action must be given to the company. It is accordingly 
necessary to be careful in ascertaining whether the action 
is for a breach of the statutory duty under the special 
Act. Such a provision, however, does not apply to an 
action brought against the company in their capacity of 
earners, which needs no prior notice. Any summons or 

penalty not exceeding 40s. for every offence ; provided notices are ex- 
hibited upon the railway and stations, giving public warning to persons 
not to trespass, and it is proved that one or more of the notices has been 
affixed at the station on the railway and at the public road level crossing 
(if any) nearest to the spot where the trespass is alleged to have been 
committed. 
1 5&6Vict.,c.55, s. 17. 
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writ or notice, which requires service, may be served by 
being left at or transmitted through the post, directed to 
the principal office of the company, or one of their prin- 
cipal offices if there is more than one, or being given 
personally to the secretary, or, if there be no secretary, 
then to any one director of the company.^ In addition 
to this, there may be special provisions as to service of 
documents on the company in their special Act. 

We have now come to the end of our summary of the 
law. There are many points which have been left alto- 
gether untouched which may be said to be part of the 
law of railways, such as the carriage of soldiers, etc., 
and the mails, the law of rating of railways ; — or to be 
especially connected with railways, such as the law of 
master and servant ; the aim, however, has been to give, 
as far as the limits and scope of this work will allow, a 
sketch of the rights and duties which exist between a 
railway company and the public at large, or those who 
employ a company as carriers, and also touching upon the 
interests of those who are affected by the construction, 
maintenance, and working of a railway. 

1 Companies Clauses Act, 1846, s. 135. 
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The schedule of maximum rates and charges, relating to 
the London and North- Western Kail way Company, as 
finally settled and passed into law by the London and 
North- Western Kailway Company's (Rates and Charges) 
Order Confirmation Act, 1891, is divided into six parts: 
the first containing the maximum rates and charges 
authorised in respect of merchandise, comprised in the 
several classes of merchandise specified in the classifica- 
tion ; the second and third, the maximum rates and 
charges authorised in respect of animals and carriages ; 
the fourth, certain exceptional charges, and the circum- 
stances under which they may be made ; the fifth, the 
rates for perishables by passenger train; and the sixth, 
the rates for small parcels by merchandise train. 

The Provisional Order is to be construed subject to the 
provisions of the Traffic Acts of 1873 and 1888, or any 
Acts incorporated with them. 

The following provisions are set out in extenso : — 

Maximum Rates and Charges 

2. The maximum rate for conveyance is the maximum rate which the 
company may charge for the conveyance of merchandise by merchandise 
train ; and, subject to the exceptions and provisions specified in this 
schedule, includes the provision of locomotive power and trucks by the 
company and every otlier expense incidental to such conveyance not 
heremafter provided for. Provided that — 
{a) The provision of trucks is not included in the maximum rates 
applicable to merchandise specified in Class A of the classifica- 
tion, and the company shall not be required to provide trucks 
for the conveyance of such merchandise, or for the conveyance 
of lime in bulk or salt in bulk, or of the following articles when 
carried in such a manner as to injure the trucks of the company ; 
that is to say, ammoniacal liquor, creosote, coal tar, gas tar, gas 
water, or gravel tarred for paving. 
{b) Where, for the conveyance of merchandise other than merchandise 

293 
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specified iu Class A of the classification, tlie company do not 
provide trucks, the rate authorised for conveyance shall be 
reiluced by a sum which for distances not exceeding 50 miles, 
shall, iu case of differeuce between the comi)auy and the person 
liable to jiay the charge, be determined by an arbitrator to be 
appointed by the Board of Trade, and for distances exceeding 
50 miles, shall be the chaise authorised to be made by the 
company for the provision of trucks when not included iu the 
maxinmm rate for conveyance. 

3. llie maximum station terminal is the maximum chaise which the 
com}>any may make to a trader for the use of the accommodation (ex- 
clusive of coal drops) provided, and for the duties undertaken by the 
eomjMiuy for which no other provision is made in this schedule, at tlie 
terminal station for or in dealing with merchandise, as carriers thereof, 
before or after conveyance. 

4. The maximum service terminals are the maximum charges whicli 
the company may make to a trader for the following services, when 
rendered to or for a trader, that is to say, loading, unloading, covering, 
and uncovering merchandise, which charges shall, in respect of each 
service, be deemed to include all charges for the provision by the com- 
pany of labour, machinery, plant, stores, and sheets. Provided that — 

Where merchandise conveyed in a separate truck is loaded or unloa<le<l 
elsewhere than in a shed or building of the company, the company may 
not chaise to a trader any service terminal for the jierformanee by the 
company of any of the said services if the trader has requested the com- 
pany to allow him to perform the service for himself and the company 
have unreasonably refused to allow him to do so. Any dispute between 
a trader and the company in reference to any service terminal charged 
to a trader who is not allowed by the company to perform for himself 
the service, shall be determined by the Boar<l of Trade. 

5. The company may charge for the services hereunder nientione<l, 
or any of them, when rendered to a trader at his reauest or for his 
convenience, a reasonable sum, by way of addition to tne tonnage rate. 
Any differeuce arising under this section shall be determined by an 
arbitrator to be appointed by the Board of Trade at the instance of 
either party. Provided that where before any service is rendered to a 
trader lie has given notice in writing to the company that he does not 
require it, the service shall not be deemed to have been rendered at 
the trader's request or for his convenience : — 

(i.) Services rendered by the company at or in connexion with sidings 
not belonging to the company. 

(ii.) The collection or delivery of nierehaiulise outside the terminal 
station. 

(iii.) Weighing merchandise. 

(iv.) The detention of trucks, or the use or occupation of any accom- 
modation before or alter conveyance, beyond such period as 
shall be reasonably necessary for enabling the company to deal 
with the merchandise as carriers thereof, or the consignor or con- 
signee to give or take delivery thereof ; or, in cases in which the 
merchandise is consigned to an address other than the terminal 
station beyond a reasonable period from the time when notice 
has been delivered at such address that the merchandise has 
arrived at the terminal station for delivery. And services 
renilered iu connexion with such use and occupation. 

(v.) Loading or unloading, covering or uncovering merchandise com- 
prised in Class A or Class B of the classification. 
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(vi. ) The use of coal drops. 

(vii.) The provision by the company of accommodation at a waterside 
wharf, and special services rendered thereat by the company 
in respect of loading or unloading merchandise into or out of 
vessels or baizes where no special chaise is prescribed by any 
Act of Parliament. Provided that charges under this sub- 
section shall for the purposes of sub-s. (3) of s. 33 of the Railway 
and Canal Traffic Act, 1888, be deemed to be dock chaises. 

6. Where merchandise is conveyed in trucks not belonging to the 
company, the trader shall be entitled to recover from the company a 
reasonable sum by way of demurrage for any detention of his trucks 
beyond a reasonable period, either by the company or by any other 
company over whose railway the trucks have been conveyed under a 
through rate of contract. Any difference arising under this section shall 
be determined by an arbitrator to be appointed by the Board of Trade 
at the instance of either party. 

7. Nothing herein contained shall jvevent the company from making 
and receiving, in addition to the charges specified in this schedule, 
charges and payments, by way of rent or otherwise, for sidings or other 
structural accommodation provided or to be provided for the private 
use of traders and not require<l by the company for dealing with the 
traffic for the purposes of conveyance, provided that the amount of such 
charges or payments is fixed by an agreement in writing, signed by the 
trader, or by some person duly authorised on his behalf, or determined 
in case of difference by an arbitrator to be appointed by the Board of 
Trade. 

8. In respect of merchandise received from or delivered to another 
railway company having a railway of a different gauge, the company 
may make a reasonable charge for any service of transhipment performed 
by them, the amount of such charge to be determinetl in case of differ- 
ence by an arbitrator to be apix)inted by the Board of Trade. 

9. The company may charge for the use of the trucks provided by 
them for the conveyance of merchandise, when tlie provision of trucks 
is not included in the maximum rates for conveyance, any sums not 
exceeding the following : — 

.9. d. 
For distances not exceeding 20 miles, . . 4| per ton 

For distances exceeding 20 miles, but not exceeding 

60 miles, . . . . . .06 

For distances exceeding 50 miles, but not exceeding 

75 miles, . . . . . .09 

For distances exceeding 75 miles, but not exceeding 

150 miles, . . . . . .10 

For distances exceeding 150 miles, . . .13 



)> jj 



>> »j 



JJ JJ 



Provisions as to Fixing Rates and Charges 

10. In calculating the distance along the railway for the purpose of 
the maximum charge for conveyance of any merchandise, the company 
shall not include any portion of their railway which may, in respect of 
that merchandise, be the subject of a charge for station terminal. 

11. Where merchandise is conveyed for an entire distance which does 
not exceed in the case of merchandise in respect of which a station 
terminal is chargeable at each end of the transit 3 miles, or in the case 
of merchandise in respect of which a station terminal is chargealile at 
one end of tlie transit 4^ miles, or in the case of merchandise in respect 
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of which no station termiual is chargeable 6 miles, the company may, 
except as hereinafter specially provided, make the charges for convey- 
ance authorised by this schedule as for 3 miles, 4^ miles, and 6 miles 
respectively. Provided that where merchandise is conveyed by tlie 
company partly on the railway and partly on the railway of any other 
company the railway and the railway of such other company shall, for tlie 
purpose of reckoning such short distance, be considered as one railway. 

12. For any Quantity of merchandise less than a truck load which 
the company eitner receive or deliver in one truck, on or at a siding not 
belonging to the company, or which, from the circumstances in which 
the merchandise is tendered, or the nature of the merchandise, the 
company are obliged or required to carry in one truck, the company 
may chaise as for a rea.sonable minimum load, having regard to the 
nature of the merchandise. 

13. Where a consignment by merchandise train is over three hundred- 
weight and under five tons in weight, a fraction of a Quarter of a 
hundredweight may be chained for as a quarter of a hunilrerlweight ; 
and where a consignment by merchandise train is over five tons in 
weight, a fraction of a quarter of a ton may be charged for as a quarter 
of a ton. 

14. For a fraction of a mile the company may chaise according to 
the number of quarters of a mile in that fraction, and a fraction of a 
quarter of a mile may be charged for as a quarter of a mile. 

15. For a fraction of a penny in the gross amount of rates and charges 
for any consignment for the entire distance carried, the company may 
demand a penny. 

16. Weight (except as to stone and timber when charged by measure- 
ment) shall be determined according to the imperial avoirdupois weight. 

17. All stone shall be charged at actual weight, when the weight can 
be conveniently ascertained. When the actual weight of stone in blocks 
cannot be conveniently ascertained, 14 cubit feet of stone in blocks may 
be charged for as one ton, and smaller quantities may be charged for in 
the like proportion. 

18. Wnen timber is consigned by measurement weight, 40 cubic feet 
of oak, mahogany, teak, beech, greenheart, ash, elm, hickory, iron wood, 
bay wood, or other heavy timber, and 50 cubic feet of poplar, larch, fir, 
or other light timber other than deals, battens, and boards, and 66 
cubic feet of deals, battens, and boards may be charged for as one ton, 
and smaller quantities may be cliarged for in the like proportion. Tlie 
cubic contents of timber consigned by measurement weight shall be 
ascertained by the most accurate mode of measurement in use for the 
time being. 

19. Articles sent in large aggregate quantities, although made up of 
separate parcels, such as bags of sugar, coffee, and the like, shall not 
be deemed to be small parcels. 

Miscellaneous 

20. In respect of any merchandise or article of any description which 
is not specified in the classification, the company may, unless and until 
such merchandise or article is duly added to this classification and 
schedule pursuant to sub-s. 11 of s. 24 of the Railway and Canal Traffic 
Act, 1888, make the charges which are by this scliedule authorised in 
respect of merchandise and things in Class 3. 

21. Nothing herein contained shall affect the right of the company to 
make any charges which they are authorised by any Act of Parliament to 



APPENDIX 297 

make in respect of any accommodation or services provided or rendered 
by the company at or in connexion with docks or snipping places. 

22. In respect of returned empties, if from the same station and con- 
signee to which and to whom they were carried full, to the same station 
and consignor from which and from whom they were carried full, the 
company may charge the following rates inclusive of station and service 
terminals : — 

For any distance not exceeding 25 miles, . . 3d. per cwt. 

For any distance exceeding 25 miles, but not exceed- 
ing 50 miles, . . . . . 4d. ,, „ 

For any distance exceeding 50 miles, but not exceed- 
ing 100 miles, . . . . . 8d. „ ,, 

For each additional 50 miles or part of 50 miles . 3d. ,, ,, 

The minimum weight to be 56 lbs., with a minimum charge of 3d. 
Provided that — 

(1) Returned empty sacks and bags shall not be charged more than 

half the above rates with a minimum charge of 4<i. 

(2) Returned empty carboys or crates (other than glass manufac- 

turers' crates and crates taken to pieces and so packed) may be 
charged double the above rates. 

(3) Returned empty fish packages shall not be charged more than the 

following rates : — 

For any distance not excee<ling 50 miles, . 4d. per cwt. 
For any distance exceeding 50 miles, but not 
exceeding 100 miles, .... 5d. „ ,, 
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For any distance exceeding 100 miles, 

exceeding 150 miles, . 
For any distance exceeding 150 miles, 

exceeding 200 miles, . 
For any distance exceeding 200 miles, 

exceeding 250 miles, . 
For any distance exceeding 250 miles, 

exceeding 300 miles, . 
For any distance exceeding 300 miles, . 
The minimum weight to be 56 lbs., with a minimum charge of 4d. 

23. Where merchandise is conveyed in a trader's truck, the company 
shall not make any charge in respect of the return of the tnick empty, 
provided that the truck is returned empty from the consignee and station 
or siding to whom and to wliich it was consigned loaded direct to the con- 
signor and station or siding from whom and whence it was so consigned, 
and where a trader forwards an empty truck to any station or siding 
for the purpose of being loaded with merchandise the company shall make 
no charge m respect of the forwarding of such empty truck, provided 
the truck is returned to them loaded for conveyance direct to the con- 
signor and station or siding from whom and whence it was so forwarded. 

24. Any railway company (other than the company) conveying mer- 
chandise on the railway, or performing any of tne services for which 
rates or charges are authorised by this schedule, shall be entitled to 
charge and make tlie same rates and charges as the company are by 
this schedule authorised to make. 

25. The Board of Trade Arbitrations, etc.. Act, 1874, shall, so far as 
applicable, apply to every determination of a difference or question by 
arbitration under the provisions herein contained. 

26. In this schedule, unless the context otherwise requires : — 

The term " the company " means a railway company to which this 
sche<lule applies ; 
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The term ** tlie railway " means any railway or steam tramway over 
which the eorai)any conveys merchan<Use, and in resixjct of which 
no maximum rates and charges other than those authorised in 
this schedule are for the time being authorised by Parliament ; 

Thi term ** merchandise" includes goods, cattle, live stock, antl 
animals of all descriptions ; 

The term "the classification" means the classification of goods 
annexed to this schedule ; 

The term ** trader" includes any person sending or receiving, or 
desiring to send merchandise by the railway ; 

The term '* terminal station " means a station or place upon the 
railway at which a consignment of merchandise is loaded or 
unloaded before or after conveyance on the railway, but does 
not include any station or junction at which the merchandise in 
respect of which any terminal is charged has been exchanged 
with, handed over to, or received from any other railway com- 
pany, or a junction between the railway and a siding let by or 
not belonging to the company, or in respect of merchandise 
passing to or from such siding any station with which such 
siding may be connected, or any dock or shipping place the 
chaises for the use of which are regulated by Act of Parliament ; 

ITie term *' siding" includes branch railways not belonging to a 
railway company ; 

The term "person" includes a company or body corporate. 
27. The foregoing provisions shall, so far as applicable, apply to 
merchandise when conveyed by passenger train under Part V ; but 
save as aforesaid and so far as is provided by Part V, nothing herein 
contained shall apply to the conveyance of merchandise by passenger 
train, or to the charges which the company may make therefor. 

Besides the London and North- Western Railway proper 
the Order applies to the Chester and Birkenhead Railway, 
and one or two short lines in Wales and the Midlands. 
There are, however, portions of the system which are 
wholly or partially exempted from its operation: — The 
local rates in the St. Helens and Garston district, existing 
at the time the Order was made, arc still continued in 
operation ; no new dock, constructed hy the company, is 
to be affected ; on the Stour Valley Railway and the 
railways governed by the London and North- Western 
Railway Amalgamation Act, 1846, viz. the Grand Junction, 
the London and Birmingham, and the Manchester and 
Birmingham, the maximum rates for conveyance of iron 
and steel articles in Classes B and C are not to exceed the 
rates authorised by the Stour Valley Railway Act, 1846, 
and the Amalgamation Act of 1846 respectively; certain 
special provisions are to apply to the rates in the White- 
haven and Workington district in Cumberland ; and for 
articles of hardware and hollow-ware in Class 3 of the 
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classification convoyed on the railway subject to the 
Amalgamation Act of 1846, and the Birmingham, Wolver- 
hampton, and Stour Valley Railway Act of the same year, 
there is a special scale provided. 

Runcorn Bridge is to be calcidated as 9 miles, and the 
junction railway, authorised by the Stockport, Disley, and 
Whaley Bridge Railway Act, 1855, as three-quarters of a 
mile. 

Where the distance over which merchandise is con- 
veyed consists in part of a line or lines of railway, to 
which one scale, and in part of a line or lines, to which 
another, or more than one other scale of rates is applicable, 
the maximum charge for each such portion of the entire 
distance shall be calculated at the maximum rate which, 
according to the scale applicable to such portion, would 
be chargeable for the entire distance. 

Then follow the tables of maximum rates for goods and 
minerals, which for Class A is : — 

Part I. 
Applicable to such Portions of the Railway as are 

NOT hereinafter SPECIALLY MENTIONED ^ 
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and for the other classes, inchuling I>, C, and 1 to 5 : — 

1 There are several exceptions, however, to this scale, the moat import- 
ant of which are perhaps the Chester and Holyhead and the Lancaster 
and Carlisle Railways, to each of which a diifereut scale is aj^plicable. 











= 


a ^ ^ ^ 4 ^ 






.1 


^ 












H : 


s 










t ' 












Oi 




t 








a" 






i 


i 


c 


1^-: 


_ E , « . , 










1 
















u 


















>i 


i 




g 


s 


1 


*1 




s o o - I ! 


z 


1 


1 


& 




1 


s 




S 


i_. 




% 
















i s 






— 


^ o 








































s: 






- 


a. H 








= 5 








s s 








9 c 










i 


Sj 




^M 


5 ? ? ; I S 


s 


« 


P 




ll- 






s 


8| 








a 


S 




^ ^^ 






H 


£ 


i 




?i.. 


g J 1 ? ? ? 












< 


X 


1 


^s'y 


£1. " 
















S 
£ 
< 


s 


1 


m 


!i.» 


11 nil 


















•■J°|5 


is. " 


— 




-jB|mn 810 a| pa«urtin<w 


Bj 




Mipumiwaw ju i»i<»j oi 







APPENDIX 301 

AVhen goods in Class A are consigned in quantities of 
less than four tons, and not less than two tons, the convey- 
ance rates in Class 13 may be charged, and if less than 
two tons, the conveyance rates for Class C ; provided that 
not more may be charged than as for a consignment of 
four tons or two tons respectively. In the same way, when 
goods coming under Class B are consigned in quantities 
of less than four but not less than two tons, the conveyance 
rates for Class C are applicable, and if the consignment is 
less than two tons, the conveyance rates for Class 1, sub- 
ject to the same proviso as before. Goods in Class C con- 
signed in quantities of less than two tons are liable to the 
conveyance rates charged for Class 1, provided the com- 
pany do not charge more than as for a consignment of 
two tons 
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Part IV. — Exceptional Class 



Description. 



For articles of unusual length, bulk, 
or weight, or of exceptional bulk in 
proportion to weight, 

For articles requiring an exceptional 
truck, or more than one truck, or a 
special train, 

For locomotive engines and tenders, 
and railway vehicles nmning on 
their own wheels, .... 

For any wild beast or any large animal 
not otherwise provided for, 

For dangerous goods, .... 

For specie, bullion, or precious stones. 

For any accommodation or services 
provided or rendered hy the company 
within the scope of their undertaking 
by the desire of a trader, and in 
respect of which no provisions are 
made by this schedule, . 



Charge. 






Such reasonable sum 

as the company 

may think fit in each case. 



The above provisions shall not apply to pieces of timber weighing 
less than four tons each, but for all such timber when requiring two 
or more wagons for conveyance, a minimum charge may be made as 
for one ton for each wagon used, whether carrying part of the load 
or used as a safety wagon only. 



Part V. — Perishable Merchandise by Passenger Train 

The following provisions and regulations shall be applicable to the 
conveyance of perishable merchandise by passenger train : — 

1. The company shall alford reasonable facilities for the expeditious 
conveyance of the articles enumerated in the three divisions set out 
hereunder (which articles are hereinafter called "perishables"), either 
by passenger train or by other similar service. 

2. Such facilities shall be subject to the reasonable regulations 
of the company for the convenient and punctual working of their 
passenger train service, and shall not include any obligation to convey 
perishables by any particular train. . 

3. The company shall not be under obligation to convey by passenger 
train, or other similar service, any merchandise other than perishables. 

4. Any question as to the facilities afforded by the company under 
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these provisions and regulations shall be determined by the Board of 
Trade. 

5. Where a consignment of milk is less than 12 gallons, the com- 
pany shall be entitled to charge as for 12 gallons, and where a con- 
signment of perishable merchandise comprised in Divisions II or III 
is less than one hundredweight, the company shall be entitled to charge 
as for one hundredweight, with a minimum charge of one shilling. 





Division I 




Milk. 




Division II 


Butter (fresh). 




Fish— continued. 


Cheese (soft). 




Soles. 


Cream. 




Trout. 


Eggs. 




Turbot. 


Fish- 




Whitebait. 


Char. 




Fruit- 


Grayling. 




Hothouse fruit. 


Lobsters. 




Game (dead). 


Mullet (red). 




Meat (fresh). 


Oysters. 




Poultry (dead). 
Rabbits (dead . 


Prawns. 




Salmon. 


Vegetables (hothouse). 




DiVISK 


)N III 



Fish (except as provided in Division II). 
Fruit (except as provided in Division II). 
Ice. 



[Table — Maximum Rates and Charges 

20 
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Rate for Conveyance. 


Station 

Terminal 

at each 

End. 

* 


Service Terminals. 


£ o o 2 

« a> 5 w 

Per Cwt. 
l>er Mile. 


For the next 

30 Miles, or 

any part of 

such Distance. 


For the next 

50 Miles, or 

any part of 

such Distance. 


For the 
remainder of 
the Distance. 


Loading. 


Unloading. 


Per Cwt. 
per Mile. 


Per Cwt. 
per Mile 


Per Cwt. 
per Mile. 


Per Cwt. 


Per Cwt. 


Per Cwt. 






Division II. 








d. 


d. 


d. 


d. 


d. 


d. 


d. 


0-CO 


0-45 


0-24 


0-10 


0-75 


0-75 


0-75 






Division III. 








d. 


d. 


d. d. 

1 


d. 


d. 


d. 


0-40 


0-30 


0-13 


0-12 


0-75 


0-50 


0-50 



Part VI. — Small Parcels by Merchandise Train 

] . For small parcels by merchandise train, not exceeding in weight 
three hundredweight, the company may charge, in addition to the 
maximum rates for conveyance, and the maximum station and service 
terminals, authorised by this schedule, which rates and charges are in 
this part together referred to by the expression " the maximum tonnage 
charge," the following : — 



Authorised 










additional 




Per Ton. 




Per Ton. 


Charge per 








Parcel. 




s. d. 




s. d. 


s. d. 








^When the maximunn 
-] tonnage chaiige does > 
( not exceed . ) 








5 


20 


• • 


• • 










6 


\ r 


20 , 


30 


7 




30 


> 


40 


8 




40 




50 


9 


When the maximum 


50 


but does 
^not exceed' 


t)0 


6 10 
1 


► toDnage charge ex- 
ceeds . 


60 
70 


70 
80 


1 2 




80 




90 


1 4 




90 




100 


1 6 


/ V 


100 


J 


• • 
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2. Where, for a parcel exceeding in weight three hundredweight, the 
niaxinium tonnage charge comes to less than the company are author- 
ised, according to the above table, to charge for a parcel of three 
hundredweight in weight, the company may charge for such parcel as 
if its weight was three hundredweight. 

3. A small parcel under this part of the schedule may consist of 
one consignment of two or more packages of merchandise comprised 
in the same class of the classification of not less than 14 lbs. each in 
weight. 

4. For a small parcel of less than 28 lbs. in weight the company 
may charge as for a parcel of 28 lbs. in weight. 

5. For a fraction of 14 lbs. in weight the company may charge as for 
14 lbs. in weight. 

6. Any small parcel (other than a parcel of mixed groceries), con- 
taining articles belonging to different classes of the classification, shall 
l>e chargeable with the maximum tonnage charge applicable to the 
highest of such classes. 

7. If the consignor of a small parcel declines, on demand by the 
company, to declare to the company the nature of the contents of the 
small parcel before or at the time when the same is delivered to the 
company for conveyance, the comimny may charge for the parcel as 
if it was wholly composed of articles comprised in Class 5 of the 
classification. 

8. Nothing in this part of this schedule shall apj)ly to returned 
empties. 

Lastly, comes the classification, in the same form as 
that of the Clearing House, and in which there are some- 
thing like 2200 entries, about 170 being in the highest 
class, 5. No mention is made of "owner's risk" rates. 
It will be found on reference to the various classes that 
the same article is included in two or more of them, the 
method of packing being largely taken into consideration. 
With one important article — timber — the trader has an 
option of whether he will have it earned by computed 
or actual weight, the latter being under a class lower than 
the former. This, however, does not seem to meet the 
wishes of the trade, who have been agitating for carriage 
by measurement only, hitherto without success. 

The following are examples, taken from each class, 
from which can be gathered the principles adopted : — 

Ckiss A 

Clay, in bulk ; coal ; coke ; iron ore ; ironstone, and iron pyrites 
unburnt and burnt ; limestone, in bulk ; manure (street, stable, and 
farmyard), in bulk ; sand ; stone, undressed, straight from the quarry, 
or for the repair of roads. 

ClaasB 

Bricks (clay, common and fire) ; certain iron and steel articles ; pig- 
iron ; salt, in bulk ; slates (common). 
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Class C 

Clay, in casks or bags ; copper ore ; grain ; hay and straw (hydraulic 
or steam press-packed) ; the great bulk of iron and steel articles ; lead 
ore ; potatoes {in bulk or in sacks) ; salt (packed) ; timber (actual 
machine weight). 

Class 1 

Ale and porter (in . casks, or bottled, in cases or casks) ; builders* 
implements ; cotton (raw, in press-packed bales) ; some of the com- 
moner kinds of fish, dried ; fruit (apples, gooseberries, and pears, 
minimum 20 cwt. per wagon) ; hay and straw (machine pressed, 
minimum 40 cwt. per wagon) ; a few iron and steel articles ; oils (not 
dangerous, in casks or iron drums, round or tapered at one end [some 
thirty different kinds are speciliedj) ; paper (for newsprinting, packing, 
or wrapping) ; pigs (dead, in carcase, not packed or wrapped, carried 
in open wagons at trader's request) ; timber (measurement weight) ; 
tin ore. 

Cla^2 

Biscuits ; bread ; cheese (in boxes, casks, and cases) ; china and 
earthenware (in casks or crates) ; cotton, raw, e.o.h.p. ;' fish (herrings 
and sprats in any state, and all fish partially cured, smoked, or dried, 
e.o.li.p.) ; fruit (apples, gooseberries, and pears, e.o.h.p. , cherries, rasp- 
berries, strawberries, in tubs, for jam, and ripe fruit, e.o.h.p.) ; hay 
(e.o.h.p. minimum load 30 cwt. per wagon) ; machinery (in parts, in cases, 
e.o.h.p.) ; newspapers, in bales ; oils (not dangerous, in casks or iron 
drums, round or tapered at one end, e.o.h.p.) ; paraffin and petroleum 
oils (in owner's tank wagons, not giving on inflammable vapour under 
73** Fahr. , when tested in the manner set forth in the Petroleum Act, 
1879) ; wool (raw) ; yarn (twist and weft, cotton and linen, in bales, 
bags, wrappers, cases, boxes, skips, or casks). 

Class Z 

Books (e.o.h.p.)", cheese (e.o.h.p.); china (in hampers); clothing, 
other than silk goods (if packed in trusses, packs, or bales) ; cotton 
and linen goods (in bales, boxes, cases, packs, or trusses, e.o.h.p.); 
heavy drajHjry ; drugs Jin casks, bales, or bags) ; fish (fresh, e.o.h.p.) ; 
flannel ; fruit (ripe, not nothouse ; apricots, cherries, nectarines, peaches, 
raspberries, strawberries) ; mixed groceries (articles specified) ; hard- 
ware, generally ; ^ hosiery (in bales, packs, or trusses) ; milk ; paper 
(e.o.h.p.) ; spirits (in casks or cases) ; straw, in full truck loads, or in 
consignments of 20 cwt. (not hydraulic or steam press -packed or 
machine pressed) ; wool (dressed or carded) ; woollen and worsted 
goods, and woollen cloth (in bales, packs, or tnisses). 

CUlss 4 

Books (bound) ; chemicals (not dangerous, corrosive, or exi)losive, in 
boxes or hampers) ; china and earthenware (in boxes or cases) ; light 
drapery ; dnigs (in boxes or hampers) ; fresh fish (brill, grayling, 
lobsters, oysters, prawns, red mullet, salmon, smelt, soles, trout, 
turbot, whitebait) ; machinery (in parts, or fitted up, not packed, 
e.o.h.p.); meat (fresh); poultry (dead); tobacco (manufactured, ex- 
cept cigars and cigarettes) ; wines (in hampers) ; woollen and worsted 
goods and woollen cloths (e.o.h.p.). 

I " Except otherwise herein provided. " Raw cotton in press-packed 
bales comes in Class 1. 
- Over 150 articles are specified. 
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Class 5. 

Bicycles, tricycles, and velocipedes ; chemicals (uot daugerouK, 
corrosive, or explosive, e.o.h.p.) ; cigars and cigarettes ; drugs (e.o.h.p.) ; 
empty cases, casks, crates, hampers, and other empties (e.o.h.p.) ; 
fruit (hothouse); pictures; poultry (alive); silk; spirits (e.o.h.p); 
and wines (e.o.h.p.). 

In addition to the Provisional Order of the London 
and Xorth-Western Eailway Company, Acts have been 
passed confirming Orders relating to the Great Eastern, the 
London and South- Western, the London, Brighton, and 
South Coast, the London, Chatham, and Dover, the South- 
Eastern, the Great Western, the Great Northern, the 
Midland, the Lancashire and Yorkshire, and the M. S. 
and L. Railway Co. The Acts relating to the Great 
Western, the Great Northern, and the Midland Com- 
panies are, with a few exceptions, identical in effect 
with that of the London and North- Western Railway 
Company. Pars. 2-27, the tables of rates in Part I. 
applicable to the greater part of their respective systems. 
Parts ir.-YI., and the classification, are all the same. 

With loference to the Great Western Railway Coni- 
panj'^, the mileage of the Severn Tunnel is taken at 12 
miles. The rates in certain Acts — as in the case of the 
London and North- Western and the St. Helens and 
Garston rates — are preserved. In Classes A and B, 
there are a greater number of exceptions to the general 
tables of rates, amongst them being the greater portion 
of their line in South Wales ; but if the company, for 
three consecutive years, pay a dividend of 6 per cent, on 
their ordinary stock, the general scale for Classes A and B 
is to become applicable to the railways governed by the 
South Wales Railway Act of 1845, as amended by the 
South Wales Consolidation Act, 1855. Thus, one of the 
most important of the exceptions will be abolished. 

Nothing in the Order relating to the Great Northern 
Railway Company calls for special mention, except that 
there are certain portions of the system to which the 
general scale of rates for Classes A and B do not 
apply. 

The Midland Railway Company have fewer exceptions 
than any of the other three companies. The table of 
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rates for Class A, however, is slightly higher, and is as 
follows : — 



For the first 
20 Miles. 


For the next 
30 Miles. 


For the next 
50 Miles. 


For the re- 
mainder of 
the Distance. 


Station Ter- 

niinal at each 

End. 


d. 
1-15 


d. 
90 


d. 
0-45 


d. 
0-40 


d. 
3 



The only exception to the whole of the tables is one 
relating to the Swansea Vale Railway, between Swansea 
and Brynamman, where the company may charge for 3 
miles, as a minimum distance, instead of for 6 miles, as 
at present. 

The Act relating to the London and South- Western 
Railway Company is also similar to the others, — pars. 
2-27, the -amount allowed for terminals, Parts II.-VI., 
and the classification, being the same. The tables of 
rates for all the classes except C are, however, somewhat 
higher than those relating to the above-mentioned com- 
panies north of the Thames.^ 

1 During last session the Orders relating to the remaining Englisli 
railway companies, and the more important Scotch companies, were 
also confirmed by Act of Parliament. 
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Abandonment of raUway, 14, 22 
Accident, Board of Trade may 

sanction entry on land to 

repair, 106 
Accidents, inquiries as to, 22 
returns of, to be furnished to 

Board of Trade, 8 
Accommodation works, 102 
Accounts, form of, 21, 47, 63 

open to inspection, 48 
Act of God, 117,290 
Act, special, application for, 29 
contents of. 38 
right to inspect, 39 
Actionable damage, 88 
Additional land, acquisition of, 

70 
Address book, 52 
Advice note, estoppel by, 124 
Agreement, land taken by, 68 
Alterations in plans, etc., 96 
Alternative rates, 144 
Amalgamation of railways, 14, 

22 
Animals, charges for, 302 
conditions relating to, 141, 143 
limitation of company's liability 

with respect to, 142 
Arbitration, assessment of com- 
pensation by, 77, 273 
Arrest, damages for wrongful, 

264 
power of company to, 259, 291 
Assault, damages for, 265 
Auditors, 48 



Bank of England, payment of pur- 
chase-money into, 79 
Barton frauds, 26 
Bill, costs of, 37 
deposit of, 33 
unopposed, 35 
Block system, 23, 25, 233 
Board of Trade, certificate for con- 
struction of railway, 18 
complaint of undue preference to, 

192 
inquiry as to rates, 213 
may amend classification, 227 
may decide disputes as to ter- 
minals, 294 
may sanction alterations of works, 

102 
power of, as to bye-laws, 8 
as to opening railway, 8 
report of, as to rates, 223 
Bonds, 60 

Borrowing powers, 60 
Brakes, 24, 25, 231 
Bridges over railway, 101, 285 
Bye-laws, 251 



Calls, 53 

Campbell's (Lord) Act, 268 
Canals owned by railway companies, 
11 

tolls on, subject to revision, 12 
Capital, division of ordinary, 59 

invested in railways, amount of, 5 

of the company, 50 
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INDEX 



Carriage doors, sliuttiug of, 236 
Carriages, maximum charges for, 
303 
statutory provisions as to, 230 
Carriers Act, 7, 119 
Certificates of shares, 52, 56 
Cheap trains, 25 

Classification, charges for articles 
not specified in, 296 
may be amended by Board of 

Trade, 227 
new, 308 
Clearing House, 206 
classification, 208 
Cloak-room, conditions as to deposit 

in, 139, 162 
Coal-drops, charges for, 295 
Committee, Parliamentary, pro- 
cedure before, 35 
Common carrier must carry within 

a reasonable time, 128 
Common carriers are insurers, 117 
company not bound to be, 116 
rights and duties of, 112 
Compensation must be for damage 
to landj 91 
subject-matter of claim for, 86 
whether damage must be action- 
able, 88 
Competition, whether a justification 

for a preference, 186 
Compulsory powers, 70 

sale, higher price for, 95 
Conditions as to passengers, 245, 
248, 249, 251 
incorporation of, by reference, 137 
what are reasonable, 140 
Consignor, negligence of, causing 

loss, 117 
Consolidation Acts, 10, 17 
Construction of railway, powers of 

company for, 99 
Contracting company not solely 

liable, 130, 244 
Contracts by company generally, 
275 



Contributory negligence, 240 
Conveyance of land to company, 80 
Cost of railways in United King- 
dom, 5 
Costs of bill, 37 
conveyance, 80 

inquiry under Lands Clauses Con- 
solidation Act, 75 



Damages may be given for undue 
preference, 178 
measure of, in case of goods, 165 
passengers, 265 
Dangerous goods, carriage of, 131 
I Debenture stock, 62 
I Deeds of transfer, 55, 57 

Defences to action for negligence, 
, 239 

I Delay to goods, damages for, 165 
' passengers, 246 

damages for, 265 
Delivery by company, 123, 161 
company must provide projier 

place for, 126 
to company, 123, 157 
Deposit of bill, 33 
of money required by Parliament, 

33 
of petitions against bill, 35 
Detention of trucks, charges for, 

218, 294, 295 
Deviation from plans, 97 
Directors, committees of, 41 
meetings, 41 

l)owers and liabilities, 40 
rotation of, 41 
Disability, sale by persons under, 69 
Dividends, amount of controlled by 
Parliament, 206, 310 
declaration of, 49 



Employment, servant acting outside 

scope of, 261 
Empties, charges for carriage of, 297 
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Entry on land before purchase, 81 
Equal mileage rates, 209 
Evidence of negligence, 229, 235, 

237 
Examination of injured person by 

company, 273 
plant, etc., how far necessary, 232 
Exceptional articles, maximum 

charges for, 304 
Execution against shareholders, 54 
Executors, shareholders, 57 
Explosives, power to make bye-laws 

as to, 24, 132 
Extraordinary purposes, acquisition 

of land for, 69 



Facilities, company bound to carry 
if they have, 195 
obligation to afford, 194 
what are reasonable, 198 

Fare, travelling without payment 
of, 253 

Fares, publication of, 259 

Fences, 279 

Fire, damage by, 287 

Forfeiture of shares, 53 

Forged Transfers Act, 26 

Fractions, charges for, 296 



Gas pipes, interference with, 100 
Gauge, abolition of broad, 14 
Gauges, battle of, 12 
Gradient, effect of, on traffic, 216 
G. N. R. Oo.'s Provisional Order, 310 
G. W. R. Co. 's Provisional Order, 310 
Group rates, 186 

Guarantee of large quantities at 
regular intervals, 185 



High Court, compensation for land 

assessed by, 78 
House, company may be required to 

take whole, 72 



Improvements in machinery, duty 

to adopt, 231 
Inherent vice, loss through, 118 
Inquiry as to rates before Board of 

Trade, 214 
Insurance of goods, 122 
passenger, whether calculable in 

assessing damage, 268, 272 
Invitation to alight, 233 
Involuntary bailees, liability of 

company as, 127 
Irish law, 27 



Jury, assessment of compensation 
by, 74 

Justices, assessment of compensa- 
tion by, 74 

Justification for preference, what is 
a, 185 



Land, acquisition of, 66 
additional, 70 

injurious affection of, 77 

taken by agreement, 68 
Ledger agreement, 129 
Left-lu^age office, deposit in, 162 
Lessees must be compensated, 78 
Level crossings at stations, 235 

generally, 283 

returns as to, 23 
Lien of company for charges, 128 
Lloyii bond, 19 

Locomotives, when first used, 4 
L. & N. W. R. Co.'s Provisional 

Order, 293 
L. & S. W. R. Co.'s Provisional 
Order, 311 



Mails, carriage of, 8 
Mania, railway, 9, 20 
Market, loss of, 163 
Meetings, general, 42 
of directors, 41 
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Midland Railway Co.'s Provisional 
Order, 310 

Mileage of railways in the United 
Kingdom, 4 

Military purposes, control of rail- 
ways for, 23 

Minerals, what are. 111 

Mines, provisions as to, 107 

Mortgages, 60 



Neougence, evidence of, 229, 235, 

237 
must be the cause of the accident, 

239,286 
Notice of action, 291 
Notice of purpose for which goods 

are sent, 169 
Notice to treat, 71 
Notices, parliamentary, 32 



Obstruction of setting out of rail- 
way, 99 

Oi)ening of rail way, notices requisite, 
112 

Ordinary capital, division of, 59 

Origin of railways, 1 

Owner of goods proi)er person to 
sue, 129 

Owner's risk, what is covered by, 
148 



Packed parcels, 180 
Passenger duty, 8 
fares must be published^ 22, 259 
who is a, 243 
Passengers, duty of company 

towards, 228, 246, 250 
Passengers* luggage carried in coiii- 
jmrtment with passenger, 154 
company are common carriers of, 

152 
conditions respecting, 153 
delivery of, by company, 161 



Passengers' luggage, delivery of, to 

company, 157 
Passengers, when first carried, 4 
Particulars of claim, 73 
Perishables, maximum charges for, 

304 
Personal injuries, ilamages for, 267 
damages for, may be assessed by 

arbitration, 273 
Personal luggage, what is, 155 
Petition against bill, who may, 

35 
for bill, 31 
Post 0£Sce, arrangements with, 24 
Preference shares and stock, 57 
Preference, undue, what is, 182 
Promoter, liability of, 30 

who is a, 29 
Promoters, agreements with, 67 
Prospective damage, 94 
Provisional Orders as to rates and 

charges, 214 
Proxy, 43 
Public, right of, to run trains on 

railway, 113 
Publication of fares, 259 
rates, 225 



Railway and Canal Commission, 

the, 176, 227 
Railway mania, the, 9, 20 
Railways, origin of, 1 
mileage of, in United Kingdom, 4 
right of State to purchase, 7 
Rate for conveyance, what is in- 
cluded in, 293 
Rates and charges. Acts fixing scale 
of, 27, 293 
Board of Tra<le inquiry as to, 213 
chargeable for Classes A-5, 299 
form of sections in special Acts 

as to, 203 
principles on which to l>ase, 209, 

211, 215, 216, 224 
jiublication of, 225 
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Rebate to trader for performing 

terminal service, 221 
Receipts, amount of, 5 
Receiver, appointment of, 61 
Register of debenture stock, 62 
mortgages, 60 
shareholders, 51 
stockholders, 55 
transfers, 55 
Remoteness of damage, 166 
Report of Board of Trade as to 

rates, 223 
Roads, interference with, 101 
Rolling stock protected from execu- 
tion, 20 
Rotation of directors, 41 
Running powers, charges to be 
made by company having, 
297 



Scales of rates, 299 

Schedule of rates and charges, 293 

Scotch law, 27 

Screens, 286 

Scrip certificates, 50 

Seal, contracts under, 275 

Service of notice to treat, 71 

Service of writ, etc., on company, 

292 
Severable, conditions in contract 

are, 151 
Share certificates, 52 
Shares, conversion into stock, 55 

forfeiture of, 53 
Short distance clause, 222, 224, 295 
Short distance more expensive to 

work than through traffic, 

222 
Sidings, charges for services and 

accommodation at, 294, 295 
right of trader to put in, 115 
Signature of special contract, 139 
Small parcels, maximum charges 

for, 296, 307 
Smoke, nuisance caused by, 288 



Smoking carriages, 22 

Special contracts, 133 

Special rates, 225 

Speed of trains, 5 

Stamps on transfers, 55, 60, 62 

Standing Orders, provisions of, 32 

Steam vessels worked by company, 
provisions as to, 16, 22, 23, 
151 

Stock, shares converted into, 65 

Stoppage in transitu^ 127 

Sub-contract, recovery for loss of 
profit on, 170 

Superfluous lands, 82 

Surveyor, assessment of compensa- 
tion by, 76 



Temporary occupation of land by 

company, 104 
Tenninal charges, 211, 217, 224 

maximum, 294 
Ticket, passenger travelling with- 
out, 253 
Timber, how chargeable, 296, 308 
Tobacco, company may sell, 25 
Toll, meaning of, 173 
Toll-clauses in special Acts, 203 
Toll-takers, company may only be, 

204 
Traffic Acts, contracts under, 135 
Transfer of shares, 55 
Transhipment to railway of different 

gauge, charges for, 295 
Transmission of shares, 56 
Trespassing on railway, 290 
Truck, charge for conveyance of 

empty, 297 
Truck load, minimum, 296 
Trucks, charges for detention of, 

218, 294, 295 
charges for use of 295 
when to be supplied by company, 

293 
Trusts, company take no cognisance 

of, 57 
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Undue preference, 172, 182 
Ultra vires f restraint of Acts, 45 
User of works, no compensation for 
damage caused by, 93 



Volenti nonfit injuria^ 243 



Warehousemen, liability of com- 
pany as, 124 



Water, damage by, 289 

Water pipes, interference with 

100 
Waterside wharves, charges for use 

of, 295 
Weight, how to be calculated, 

296 
Whamcliffe Order, 33 
Wilful misconduct, 147 
Wrongs, company liable for 
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